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ABSTRACT 

 
The cultural right to religion and belief of Cambodian indigenous peoples is firmly 

recognized under Cambodia Laws and international laws ratified by Cambodia. However, there 

are several impediments for its enforcement. In this regard, the right is being abused due to 

complicated and slow procedure for the indigenous people’s community to fulfill order to have 

their self-determination right and to be respected and respected of the right. Specifically, the 

right cultural right of religion and belief is restricted and limited to exercise by the laws and 

regulations and at the same time the right is being infringed. On another hand, the protection 

and remedy mechanisms are ineffective to safeguard the right and the FPIC principle for 

safeguarding of the right is not yet recognized by Cambodia laws.  

Thus, the purpose of this research is to figure out how the cultural right of religion and belief 

of Cambodian indigenous people is restricted and limited.  In order to do so, this research uses 

applied and conceptual research methodology to examine and analyze international legal norms, 

national legal frameworks of the cultural right of the religion and belief of indigenous peoples, and 

review scholar’s publication and documentations related to this right. 

This research found that the cultural right of religion and belief of Cambodian indigenous 

peoples are under restriction and have not been fully implemented, respected and protected by 

a range of main factors including, but not limited to, legal barriers, legal restriction on the 

exercise of the right, socio-economic challenges and lacking of protection mechanisms and 

ineffective remedy mechanisms. In response to this finding, the research suggests simplifying 

the procedures for the Cambodian indigenous to obtain their self-determination right and lifting 

the restriction on the right and exercising of the right. In response to socio-economic obstacles 

is to promote more education on Khmer literacy and indigenous ethnic literacy for the 

indigenous peoples, and do more legal awareness raising to the communities. Lastly, an 

effective human rights protection and remedy mechanism needs to be established and the FPIC 

principle needs to be incorporated into the legislative documents of Cambodia. 
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Chapter I                                                                                                                                

INTRODUCTION OF RESEARCH 

 

1.1 Statement of the Research Problem 

 
The indigenous peoples in Cambodia are commonly known as highlander people or northeast 

people or indigenous minority or Khmer Loeu. Khmer Loeu is the official term for Cambodian 

indigenous peoples according to Samdach Chhuon Nat.1 In addition to that, Russell, R. Ross 

defined that Khmer Loeu is the non-Khmer Highlander tribes in Cambodia and the government 

coined the word Khmer Loeu literally “Highlander Khmer” in the 1960s to create a feeling of unity 

between the highland tribal and the ruling lowland ethnic Khmer.2 The word “Khmer Citizen” in 

the Constitution also includes Khmer Leou.3 In this research,  the Cambodian indigenous peoples 

term is used interchangeable with Khmer Loeu. 

 

Article 23 of Land Law 2001 defines that the indigenous community is a group of peoples that 

reside in the territory of the Kingdom of Cambodia whose members manifest ethnic, social, 

cultural, and economic unity, and practice a traditional lifestyle, and cultivate the lands in their 

possession according to customary rules of collective use. Similarly, this definition is also found 

in the National Policy on the Development of Indigenous Peoples (hereafter, NPDIP), 2009.4 With 

regard to NPDIP 2009, Cambodian indigenous peoples live across 15 provinces of Cambodia and 

classified into 24 different ethnic groups. Most of them are living at Modulkiri, Ratanakiri, Preah 

Vihear, and Kratie.5 There are around 1% to 1.34% of Cambodian indigenous peoples in the total 

population of the country.6 Yet, the official updated study of the number of indigenous peoples is 

 
1 Chhoun Nat, Dictionary of Cambodia (1962), p. 784. 
2 Russell R. Ross, Cambodia a Country Study, p. 101, (3rd ed. 1990) Library of Congress. 
3 International Minority Right Center, Minorities in Cambodia, p. 27 (June 1995), Manchester Free Press. 
4 The Council of Minister, National Policy on the Development of the Indigenous Peoples, p. 1, (24 March 2009).  
5 Ibid, p. 3. 
6 Ibid, p.1. See also Indigenous People NGO Network (IPNN), NGO Forum on Cambodia and Asian Indigenous Peoples Pact 

(AIPP), The Rights of Indigenous Peoples in Cambodia (2010), p. 2, United Nations Committee on The Elimination of Racial 
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not available in Cambodia population census of 2019. 

 

The Article 31.2 of the present Constitution of Cambodia guarantees that everyone is equal before 

the law and the citizens can enjoy the same rights, liberties, and duties without discrimination. As 

firmly expressed in Article 43 of the Constitution, Khmer citizens of either sex shall have the right 

to freedom of religion and belief, and the state has obligation to guarantee this right. The cultural 

right of religious belief and worshipping of Cambodian indigenous peoples is protected under the 

Land Law 2001, Law on Forestry 2002, and Law on Protected Areas 2008. Furthermore, this right 

has enshrined in Articles 27 and 18 of the International Covenant on Civil Political Rights, 1967 

and states have obligation to fulfill, respect and protect such right. The cultural right of religion 

and belief is closely associated with the land.7 

 

Even though the cultural right of religion and belief of Cambodian indigenous peoples are firmly 

recognized as collective rights with the tight association to the land and forest under Cambodian 

Laws and state has obligations to protect such rights under supreme law of the country and 

international laws ratified by it, this right still in a critical situation. Cambodian indigenous peoples’ 

rights are a major concern and being violated by illegal logging from the outsider, land grabbing, 

and the impact from the investment activities and land concession.8 There was a call for protection 

of the cultural rights and traditions of indigenous peoples that are under pressure from development 

and globalization which need a united effort to safeguard these rights and interests of indigenous 

peoples.9 Adversely, the problems remain for indigenous peoples, such as the loss of burial grounds 

 
Discrimination (76th Session 2010). 

7 General Comment No. 23 (50) on article 27 of International Covenant on Civil and Political Rights (Dated 26 April 1994), para 

7, CCPR/C/21/Rev.1/Add5, United Nations Human Right Committee. See also, General Comment No.21 on the Rights of 

Everyone to take part in cultural life (art. 15 (para. 1 (a)) of the International Covenant on Economic, Social and Cultural Rights), 

(Dated 21 December 2009), Indigenous People, para 36, p. 9, E/C.12/GC/21, United Nations Committee on Economic, Social 
and Cultural Rights.  

8 International Work Group for Indigenous Affairs, The Indigenous World: East and South East Asia, p. 288-290 (2016), 

International Work Group for Indigenous Affairs. 
9 Pech Sotheary, Call to Protect Rights of Indigenous Peoples, Khmer Time, 12 October 2017, available at  

https://www.khmertimeskh.com/85787/call-protect-rights-indigenous-peoples/ (last visited 6 June 2019). 

https://www.khmertimeskh.com/85787/call-protect-rights-indigenous-peoples/
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or spiritual forests.10 During the field trips to Stung Treng and Preah Vihear provinces, the Special 

Rapporteur on the situation of human rights in Cambodia learned and expressed her concern on 

the cultural rights of Cambodian indigenous communities, in particular, the freedoms of religion 

and belief, and burial issues were particularly prominent concerns for Cambodian indigenous due 

to the impact of the government and investment activities.11  

 

Pursuance to the Universal Periodic Review (hereafter, UPR) report 2019 submitted by United 

Nations Office of the High Commissioner for Human Rights in Cambodia (hereafter, 

UNOHCHRC) and the joint report submitted by Non-Governmental Organizations (hereafter, 

NGOs), the rights of Cambodian indigenous peoples are being harmed due to complicated and 

slow procedures of obtaining their collective rights. The UPR resolution recommended the 

government of Cambodia to simplify this procedure and reduce the steps for obtaining the 

collective rights of indigenous peoples.12 With regard to academic scholar on Cambodian 

indigenous peoples rights published recently, the current procedure and requirement for self or 

group-determination of indigenous people are too complicated and along with the lacking of 

resources and arbitrary restrictions, which are the legal barriers to the indigenous peoples’ in 

exercising their rights, and consequently impact their daily life.13 

 

On another hand, the new adoption of the Law on Non-Governmental Organization 2015 

(hereafter, LANGO) does restrict and imposes more requirements on the previous practice for 

 
10 Rhona Smith, Report of the Special Rapporteur on the situation of human rights in Cambodia (5 September 2016.), para 17-18, 

A/HRC/33/62, Human Rights Council (Thirty-third session). 
11 Ibid.  
12 United Nations General Assembly, Report of the Office of the United Nations High Commissioner for Human Rights (Dated 12 

November 2018), para 56, A/HRC/WG.6/32/KHM/2018. See also United Nations General Assembly, Report of the Working 

Group on the Universal Periodic Review, Cambodia (Dated 5 April 2019), para 10.22, A/HRC/41/17. See also, United Nations 
General Assembly, Report of the Working Group on the Universal Periodic Review Cambodia, Addendum (Dated 18 April 

2019), para I, A/HRC/41/17add.1. 
13 SOTH Sang Bonn, ‘Promoting Economic Rights of Indigenous People in Cambodia’, in HOR Peng, KONG Phallack and 

SOTH Sang Bonn Eds, Perspective on Cambodian Constitutional Law, p. 83 (August 2020), Num Research Series, National 

University of Management. 
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Cambodian indigenous peoples to obtain the legal status of their community for self-determination 

prior rights to be respected and protected. Crucially, the mode of the procedure and requirement is 

not proportionate with the current situation of indigenous peoples in term of education, literacy as 

well as legal knowledge.14  The indigenous community is also subjected to be dissolved by court 

under LANGO’s provision, even their rights guaranteed by Constitution and Land Law.  

 

Moreover, despite the cultural rights of the indigenous have obtained to a limited extent and the 

efforts of the government have taken, the enforcement of these rights still fails due to the lack of 

understanding of enforcement agencies on their duties and principles for protecting of these 

rights.15  As in the report of the Special Rapporteur on the human rights situation in Cambodia, 

August 2018, the Lower Sesan II hydropower dam impacted to the Bunong indigenous people and 

they  have lost their homes, spiritual forests, burial grounds, which left them at risk of losing their 

livelihood16 and this was greatly expressed in the joint statement of the impact on the communities 

of indigenous peoples. Significantly, the Special Rapporteur observed that although the 

environmental impact assessment had been carried out, the Free, Prior and Informed Consent 

Principle of indigenous peoples was not followed and it is important in protecting indigenous 

people’s rights.17 The government of Cambodia is recommended to be more sensitive on the 

cultural practice of indigenous peoples,18 to implement a holistic approach to all issues impacting 

indigenous peoples, and to obtain free, prior, and informed consultation from them.19   

 

 
14 Ibid, p. 83 
15 Ibid, p. 82 
16 Rhona Smith, Report of the Special Rapporteur on the situation of human rights in Cambodia (15 August 2018), para. 32, p. 7, 

A/HRC/39/67, Human Rights Council (Thirty-ninth session).  
17 International Rivers, Cambodia: Joint indigenous statement on hydropower dam project, 31 May 2011, available at 

https://www.internationalrivers.org/resources/3s-community-joint-statement-on-the-lower-sesan-2-hydropower-dam-4283 (last 
visited 1 May 2019). See also supra note 16 and Rhona Smith, Report of the Special Rapporteur on the situation of human rights 

in Cambodia (15 August 2018), para 32, p. 7, A/HRC/39/67, Human Rights Council (Thirty-ninth session). 
18 United Nations General Assembly, Report of the Office of the United Nations High Commissioner for Human Rights (Dated 12 

November 2018), para 17, A/HRC/WG.6/32/KHM/2018, Human Rights Council. 
19 Ibid, para 61 (c). 

https://www.internationalrivers.org/resources/3s-community-joint-statement-on-the-lower-sesan-2-hydropower-dam-4283
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It is appreciated that the government has put in place several regulations and policies in order to 

safeguard the rights of Cambodian indigenous peoples; however, the mechanisms still have limited 

functional and effective related to complaint mechanisms.20 According to NGO Forum on 

Cambodia, the agriculture investment activities in Ratanakiri impacted the cultural right of religion 

and belief of the indigenous people’s communities. Although the company offered a relocation 

solution to the indigenous people communities, it is critically inappropriate for affected spirit 

forests and burial grounds and forced relocation is a violation to the cultural right of religion and 

belief of indigenous people’s communities.21  

 

Therefore, this research aims to answer the main question “how the cultural right of religion and 

belief of Cambodian indigenous people is restricted and limited?”.  

 

1.2 Research Objectives and Research Questions 

 
To answer the above main research question, this report focuses on 3 main objectives: (1) to 

identify the cultural right of religion and belief of indigenous peoples under international legal 

framework and that of Cambodia, (2) to assess the implementation of this right in Cambodia and 

obstacles procedures in enforcement and to ensure the protection of these rights and (3) to conclude 

the findings and to suggest recommendations to overcome the barriers to enforcement of such 

rights for Cambodian indigenous peoples.  To achieve these research objectives, the following 

research questions will try to answer simultaneously in this research. 

 

Objective 1: To understand the cultural right of religion and belief of indigenous peoples 

and identify the legal protection of such right under international legal instruments and Cambodian 

 
20 Supra note 13, p. 71. 
21 Ngo Sothath and Chan Sophal, Economic Land Concessions and Local Communities (2012), p. 42, The NGO Forum on 

Cambodia, Phnom Penh. 
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legal frameworks. 

1. What is the cultural right of religion and belief of indigenous peoples? 

2. What is the legal protection of such right that exists under the international and domestic 

legal frameworks?    

3. What are the legal frameworks and protection mechanism of this right in Cambodia?  

 

Objective 2:  To assess the implementation of the cultural right of religion and belief in 

Cambodia. 

1. How have the cultural right of religion and belief of Cambodian indigenous peoples 

been implemented? 

2. What has been the success and failure status from the implementation of this right? 

3. What are the main root causes of the problems/violations of this right?      

4. Are the legal frameworks and protection mechanisms of this right sufficient? 

5. What are the challenges in enforcement of this right? 

6. Are the current procedures of enforcement of this right appropriate and favorable for 

the conditions and situations of the Cambodian indigenous peoples?    

 

Objective 3: To conclude the research findings and provide suggestions to overcome the 

barriers of enforcement and to ensure the protection of cultural right of religion and belief for 

Cambodian indigenous peoples. 

1. What has been done and lesson learned from the research finding? 

2. What is needed for improvement?  

3. What should the government and stakeholders take into consideration for 

improvement? 
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4.  What are the specific actions that should be taken in order to contribute to promoting 

and protecting the cultural right of religion and belief of Cambodian indigenous 

peoples?   

 

Besides these above research questions, to make this research more comprehensive and concrete 

analytical for the author, the supplementary of the sub-research question will raised when it is 

necessary.  

 

1.3 Significance of Research  

 
First, this research contributes as additional literature on the cultural right of religion and 

belief of Cambodian indigenous peoples which is helpful for academic research community in 

filling the gap of discussion of this right under the theoretical framework of self-determination and 

Free, Prior and Informed Consent. Second, this research helps to improve the enforcement of 

cultural right of religion and belief of Cambodian indigenous peoples in line with the Constitution 

and compliance with the international human rights treaties obligations and its norms by providing 

suggestions to policymakers and stakeholders. Last but not least, the research contributes to 

providing better protection of the cultural right of religion and belief of Cambodian indigenous 

people in the future.   

 

1.4 Research Methodology  
 

In order to respond to the main research question and its objectives, this research used applied 

research methodology. The research also entailed conceptual research methodology in discussion 

on the concept of the cultural right of religion and belief and the self-determination principle.  The 

author used desk research method in conducting this research and it is mainly based on both 

primary and secondary information and data. The research starts from human rights treaties ratified 

by Cambodia, the Constitution, national laws, regulations and de facto policy. Then the research 
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works based on General Comments of Human Right Council, Court Decision, Reports of Special 

Rapporteur, United Nations body’s reports, and relevant documents such as reports and 

publications of the government agencies, Non-governmental Organizations (NGOs) (locally and 

internationally), United Nations’ (UN) agencies’ work on indigenous peoples’ rights in Cambodia 

and relevant information from the newspapers. At the same time, academic literature such as books, 

articles, and journals will be used accordingly.  

 

1.5 Scope and Delimitation of Research  

 
This research mainly works on the collective rights of Cambodian indigenous peoples by 

focusing on the cultural right of religion and belief. The research begin discussion and analyze of 

this right under international human rights treaties ratified by Cambodia such as International 

Covenant on Civil and Political Rights (hereafter, ICCPR), International Covenant on Economic, 

Social and Cultural Rights (hereafter, ICESCR), International Covenant on Elimination of All 

Forms of Racial Discrimination (hereafter, ICERD) and United Nations Declaration on the Rights 

of Indigenous Peoples (hereafter, UNDRIP). In addition to these, the ILO Convention Number 169 

is also discussed because it provides useful legal perspectives. This convention is the only 

international convention focusing on indigenous peoples, although Cambodia is not yet ratified. 

The documents within the UN’s system related to this right and surrounded issues also discuss. For 

theoretical framework for this research, the discussion and analysis focus on the self-determination 

right and Free, Prior and Informed Consent (FPIC) principle.   

 

Then, for domestic, the search discuss and analyze on  the Cambodian Constitution (hereafter, CC) 

of 1993, Land Law 2001, Law on Forestry 2002, Law on Environmental Protection and Natural 

Resource Management 1996, Law on Protection of Natural Area 2008, Law on Association and 

Non-Governmental Organizations 2015, Sub-Decree No. 83 on Registration of Indigenous Peoples 
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Community Land 2009, Sub-Decree on Community Forestry 2003, National Policy on the 

Development Indigenous Peoples 2009 and other relevant laws and regulations. Besides this legal 

instrumental discussion, other scholar’s publications, court cases, government reports and 

decisions, NGO reports, statements, and newspaper are also based and discussed.  

  

For the information and data in Cambodia on indigenous peoples’ issues, the research is based on 

year 2007 onward which UNDRIP was adopted by the UN General Assembly and Cambodia voted 

in favor. However, for the jurisdiction and development of the legal norms, the research explores 

beyond this time whereas necessary to do.  

 

In summary, this research focusses only on the cultural right of religion and belief of Cambodian 

indigenous peoples from the international law context and Cambodian law context. For theoretical 

framework in supporting this research, the research framed to discuss and analyst under self-

determination rights and FPIC principle.  

 

1.6 Literature Review and Key Concepts  

 
It is worth understanding of the concept, culture and cultural rights in the international 

context and Cambodia. In Cambodia society, the term culture and civilization are commonly 

understood in reflection to human society. In Cambodian context, the culture is the cultivation of 

knowledge and the school of thought to improve through science or other arts, etc.22 Troeung Ngea 

explains further on the branch of Khmer civilization which covers culture and society. By this 

branch, the culture includes belief, religion, language and literature, custom, tradition, etc… and 

the society includes career, economic, social management, political, diplomacy so on and so 

forth.23  

 
22 Troeung Ngea, Khmer Civilization, p. 12, (1974) in Khmer Language, Phnom Penh. See also Supra note 1. 
23 Ibid, p. 11. 
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Khmer society, in general, practices and respects both belief and religion whereas belief is the 

origin of the society before religions (Buddha, Hindu, Christiane, and others) and influences Khmer 

society. People belief that the spirit of the human being after death, and in the spirit of nature such 

as land, tree, rice and others are still practiced by the Khmer Leou Peoples, which somehow is their 

God.24  The Troeung Ngea’s explanation above has been endorsed and more expansion in the 

context of ethnic minorities in which culture or civilization is the combination of thought, belief, 

religion, moral, law, custom, ability, and other practices that human receive as a member of 

society.25  

 

International context, the term “culture” is defined in normative view as a way of life by anthologist 

which is like the UNESCO definition of culture as the set of distinctive spiritual, material, 

intellectual and emotional feature of society or a social group as well as art, literature, lifestyles, 

way of living together, value, system, tradition and belief.26   

 

Regard to Elsa Stamatopoulou,  international human rights including cultural rights need to be 

contextualized within the culture, the reality of each society in order to be understood and 

implemented; and the point of conceptual contact between culture and cultural right .27 As a 

contemporary issue, cultural freedom, identity, and pluralism within a context of a democratic 

polity is necessarily needed for recognition of the cultural rights and State actions.28 Similar view, 

Alexandra Xanthaki, the provisions of the UNDRIP regarding cultural rights must be put within 

 
24 Troeung Ngea, Khmer History (1973) in Khmer Language, part 1, p. 50-52, Phnom Penh. 
25 Preng Piseth, Moel Veasna, Does the Culture is only for Human Being?, p. 1, Royal Academy of Cambodia, available at 

http://www.rac.gov.kh/royal-academy/listing/attachments/original/102.pdf?1596679693 (lasted visited 26 August 2020). 
26 Asbjorn Eide, A Eide, C. Krause and A Rosas, eds, “Cultural Rights as Individual Human Rights” in Economic, Social and 

Cultural Rights’ (1995), p. 230, MAETINUS NIJHOPFE, BOSTON/LONDON. See also Universal Declaration on Cultural 
Diversity Dated 2 November 2001, General Conference of the United Nations Educational, Scientific and Cultural Organization 

at its thirty-first session. 
27 Elsa Stamatopoulou, ‘Cultural Rights in International Law: Article 27 of the Universal Declaration of Human Rights and Beyond’, 

(2007), p. 18, MAETINUS NIJHOPFE, LEIDEN-BOSTON. 
28 Ibid, p. 6. 

http://www.rac.gov.kh/royal-academy/listing/attachments/original/102.pdf?1596679693


 

  11 

the general context of current standards of international law.29 

 

Pursuant to above key term literature review, both Cambodia and international context, the cultural 

rights also mean religion and belief which are applicable to all human beings in the society 

regardless of their ethnic origin. Remarkably, the cultural right of religion and belief of Cambodian 

indigenous peoples are quite new in discussion, although culture, rights, and freedom of religion 

and belief exist in the Constitutions of Cambodia so far.  

 

Importantly, the self-determination is a foundation for everyone to pursue their rights and freedom 

in which they are free to choose their political status, economic, social, and cultural development.30 

As clearly expressed, the purpose of the self-determination seen in Article 1 of ICCPR and 

ICESCR allows all citizens to choose their political status by means of an election which they 

prefer. In economic, social, and cultural development, citizens can own the property, participate in 

making decisions on any economic development in their community for improving the living 

standard, getting benefits, and preserving their cultural rights. The self-determination is an 

essential condition for the effectiveness guarantee and observance of individual human rights and 

for the promotion and strengthening of those rights. States is recommended to set forth the right of 

self-determination in a provision of positive law as in both Covenants.31 

 

Moreover, Free, Prior, and Informed Consent (hereafter, FPIC) is the general principle for respect 

and protection of indigenous peoples’ rights and for obtaining consent from the indigenous 

communities for any activity impact on them by providing sufficient information and consultation 

 
29 Jessie Hohmann and Marc Weller eds., ‘The UN Declaration on the Rights of Indigenous Peoples: A Commentary’ (22 March 

2018), chapter 10, p. 274, Oxford Public International Law, Oxford University Press, New York.  
30 Meas Bora, Public International Law (2013), 9.2.7.1, p. 180, in Khmer language, Cambodia University of Specialist, Phnom 

Penh. 
31 General Comment No.12: Article 1 (Right to self-determination) (13 March 1984), para 1, United Nations Human Right Council 

(Twenty-first session). 
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in advance. As break down of each term, “Free” implies that there is no coercion, intimidation, or 

manipulation.32 “Prior” means that the consent is to be sought sufficiently in advance of any 

authorization or commencement of activities and respect is shown to time requirements of 

indigenous consultation/consensus processes.33 “Informed” means that the information that covers 

a range of aspects, including the nature, size, pace, reversibility, and scope of any proposed project 

or activity must be in a form or local language and understood by the indigenous peoples. The 

project proponent is further required to share the purpose of the project as well as its duration, 

locality and areas affected and a preliminary assessment of the economic, social, cultural, and 

environmental impact which includes potential risks to indigenous community.34  Finally, 

“Consent” means the indigenous people are provided with the opportunity to participate in the 

important stages of decision-making processes directly or through their duly elected 

representatives. FPIC is an important framework for protection   of the indigenous peoples’ rights 

and in making their informed decisions without fear of reprisal or coercion.35 According to James 

Anaya and Dalee Sambo Dorough, UNDRIP has not obtained the status of customary international 

law, but FPIC has been granted such status under international law and States have obligations to 

respect it.  

 

Based on the above literature review, although the language used in the above-mentioned treaties 

does not explicitly refer to the cultural right of religion and belief of indigenous peoples, it is 

understood and accepted that those treaties do recognize and protect the cultural right of religion 

and belief of indigenous peoples. Importantly, both in principle and theoretically, it is firmly 

 
32 United Nations, Report of the International Workshop on Methodologies regarding Free, Prior and Informed Consent and 

Indigenous Peoples (17 February 2005), p. 12, E/C/.19/2005/3, Economic and Social Council (Fourth session).  
33 Ibid. 
34 Ibid.  
35 Theresa Buppert and Adrienne McKeehan, ‘Guidelines for Applying Free, Prior and Informed Consent: A Manual for 

Conservation International’, (l2013), VA: Conservation International Arlington. See Also Jenny Springer and 

Vanessa Retana, ‘Free, Prior and Informed Consent and REDD+: Guidelines and Resources’, (January 2014) p. 2, 

World Wildlife Fund. 
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viewed that the self-determination is the fundamental right of indigenous peoples in order to 

respected and protected other rights. At the same, FPIC is as fundamental principle to ensure that 

their right is respected, and it is a customary international legal principle which state has obligation 

to protect the cultural right of religion and belief of indigenous peoples. FPIC is explicitly included 

in the DRIP which is widely endorsed by many States included Cambodia.  

 

This research has reviewed further on two theses which studied on Cambodian indigenous people 

culture.36 As result of reviewing these two theses, it is noted that the theses are the social science 

study that mainly focused on theory of Liberal Multiculturalism by Will Kymlicka and its 

application to Cambodian indigenous people with minor discussion on legal perspectives on the 

indigenous peoples. Although minor legal perspective had been reviewed and discussed in these 

two theses, it is lacks legal discussion point of view and limits analysis on both international law 

and domestic law, specifically on the cultural right of religion and belief of Cambodian indigenous 

peoples whereas this research will fulfill this gap. Therefore, this research will contribute to 

bridging the gap of protection and respect for cultural right of religion and belief of Cambodian 

indigenous people with the theoretical framework of self-determination and FPIC. 

 

1.7 Structure of the Research  

 
This research is classified into 4 chapters. Chapter I is the introduction of the research which 

introduces the problem statement, background of the cultural right of religion and belief of 

indigenous peoples and its theoretical framework. Chapter II are the understanding of the cultural 

rights of religion and belief of indigenous peoples and identify its legal protection on the right 

under international legal instruments and Cambodian frameworks. Chapter III is the assessment of 

 
36 Stefan Ehrentraut, Master Research Thesis: Theory of Multiculturalism and Cultural Diversity in Cambodia focus on cultural 

rights of the minority (2004 University of Potsdam) and Stefan Ehrentraut, Doctor Dissertation, Challenging Khmer 

Citizenship: Minority, the State, and the International Community in Cambodia (2013, University of Potsdam). 
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the implementation of the cultural right of religion and belief of Cambodian indigenous peoples. 

This chapter discuss also on the roof cause of right suppression and challenging factors in exercise 

and enforcement of this right.  Lastly, Chapter IV is the conclusion of the research finding and 

provision of recommendation for improvement of the enforcement and protection of this right. 
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Chapter II                                                                                                                                                     

THE CULTURAL RIGHT OF RELIGION AND BELIEF OF INDIGENOUS 

PEOPLES 

 
This Chapter aim to understand the cultural right of religious and belief of indigenous peoples 

and identify its legal protection on the right under international legal instruments and Cambodian 

legal frameworks. This chapter is also to determine the implication and important of self-

determination and FPIC principle in protection of the right within international legal instrument 

and national law.  

 

2.1 Cultural Rights of Indigenous Peoples Under International Legal 
Instruments  

 

2.1.1 Human Rights Instruments 
 

The cultural right of religion and belief is the fundamental right of indigenous peoples which 

enshrined and guaranteed by core human rights instruments. Beginning from Universal Declaration 

on Human Rights (hereafter, UDHR), Article 27 Stated that everyone has the right freely to 

participate in the cultural life of the community. Under Article 27 of ICCPR, States have an 

obligation to protect ethnic, religious, or linguistic minorities that exist within their territories, and 

persons belonging to such minorities shall not be denied the rights of ethnicity, religion, or 

linguistics. Cambodia is a state party to these covenants. Therefore, Cambodia shall bear the same 

obligation as other State parties.  

 

To clarify the meaning of Article 27 of ICCPR and to make it practicable for States regarding the 

cultural rights of indigenous peoples, UN Human Rights Committee (hereafter, UNHRC) implied 

that  

“…the cultural rights protected under article 27, the Committee observes that 
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culture manifests itself in many forms, including a particular way of life associated 

with the use of land resources, especially in the case of indigenous peoples. That 

right … the right to live in reserves protected by law”.37  

The committee further expressed that under Article 27, States have positive obligations to protect 

and take measures to promote the rights by adopting legislative, judicial, and administrative 

instruments to contribute to effective enforcement of such rights.38 Article 18 of ICCPR 

emphasizes further that everyone has the right and freedom of religion and this right shall include 

freedom to have or to adopt a religion or belief of his choice, either individually or in a community 

with others and, public or private, to manifest his religion or belief in worship, observance, practice 

and teaching.39  

 

As an example of domestic court application of Article 27 on States’ obligation to respect and 

protect the cultural right of religion and belief of indigenous peoples, the district court of Sapporo, 

Japan, in the case Nibutani Dam Development Project Vs. Ainu Indigenous, ruled that the Ainu 

indigenous peoples have the right to enjoy their culture in accordance with Article 27 of ICCPR 

and Article 13 of the Constitution of Japan.40 The court grounded that the government is obliged 

to observe and respect the cultural rights of Ainu indigenous peoples while their culture is essential 

for ethnicity. Finally, the court ordered the government to rehabilitate the religion and belief place 

for the Ainu indigenous peoples where the dam development project impacted.   

 

Moreover, pursuant to Article 15 (a) of ICESCR which ratified by Cambodia as well, State parties 

recognize the rights of everyone including the right to take part in cultural life. This article has 

 
37 General Comment No. 23 (50) on article 27 of International Covenant on Civil and Political Rights (Dated 26 April 1994), para 

7, CCPR/C/21/Rev.1/Add5, United Nations Human Right Committee. 
38 Ibid, para 6.1. 
39 International Covenant on Civil and Political Rights, art. 18, para. 1, Dated 23 March 1976. 
40 The Sapporo District Court: Nibutani Dam Case, available at http://www.geocities.co.jp/HeartLand-Suzuran/5596 (last visited 

22 September 2020).  

http://www.geocities.co.jp/HeartLand-Suzuran/5596
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been clarified by the UN Committee on Economic, Social and Cultural Rights (hereafter, 

UNCESCR) in the General Comment No.21 on cultural life which implied that: 

 …Indigenous peoples’ cultural values and rights associated with their 

ancestral lands and their relationship with nature should be regarded with 

respect and protected, in order to prevent the degradation of their 

particular way of life, including their means …, their cultural identity…41 

As seen in the above general comments, the way of life is a significant concept of cultural rights 

of indigenous peoples42 and they have self-determination on this right. Based on Article 1 of 

ICCPR, all peoples including indigenous peoples have the right of self-determination and the right 

to freely determine political status; and to pursue their economic, social, and cultural 

development.43 This self-determination is also emphasized in Article 3 of UNDRIP which 

Cambodia endorsed.  

 

On the other hand, according to UNDRIP that was voted in favor of by many states included 

Cambodia, Article 11 confirmed that the indigenous peoples have the right to practice and 

revitalize their cultural traditions and customs which includes the right to maintain, protect and 

develop the past, present and future manifestations of their cultures. Based on UNDRIP, States 

shall provide redress through effective mechanisms, which may include restitution, developed in 

conjunction with indigenous peoples, and respect their cultural, intellectual, religious, and spiritual 

property taken without their free, prior, and informed consent or in violation of their laws, 

traditions, and customs.44 The recognition of indigenous cultural rights is deeply rooted in the 

principles of respect of the diversity and richness of their identities, the end of historical injustices 

 
41 General Comment No.21 on the Rights of Everyone to take part in cultural life (art. 15 (para. 1 (a)) of the International Covenant 

on Economic, Social and Cultural Rights (Dated 21 December 2009), Indigenous People, para 36, p. 9, E/C.12/GC/21, United 

Nations Committee on Economic, Social and Cultural Rights.  
42 Supra note 26. 
43 International Covenant on Civil and Political Rights, art. 1, Dated 26 Mach 1976 and International Covance on Economic, Social 

and Cultural Rights, art.1, Dated 3 January 1976. 
44 United Nations, Declaration on the Rights of Indigenous Peoples, art. 11, A/RES/61/295, dated 2 October 2007, Resolution 

adopted by the General Assembly 13 September 2007. 
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committed against them, and the principle of self-determination, all of which are incorporated in 

the Preamble of the United Nations Declaration on the Rights of Indigenous Peoples.45 

Accordingly, the Office of the High Commissioner of Human Rights (hereafter, OHCHR) claims 

that: 

“… at the national level, the declaration has inspired new legislation and 

mechanisms for dialogue with indigenous peoples, … Rights of indigenous peoples 

are frequently the first victims of development activities in indigenous lands, often 

pursued with no regard to the principle of free, prior and informed consent and 

other guarantees …”.  

 

Even though the FPIC was just official adopted in this declaration, it has been implied and became 

an international norm in practice under the human rights system so far. Moreover, Article 8 of 

UNDRIP indicates that States need to prevent indigenous peoples from force assimilation or 

destruction of their culture and has obligations to provide an effective mechanism for protection 

and redress from the action depriving them of their integrity as distinct peoples, or of their cultural 

values or ethnic identities and States need to respect their self-determination. Remarkably, 

Cambodia has incorporated UNDRIP into the national policy on the development of indigenous 

peoples since 2009.  

 

2.1.2 Self-determination 

 
Firstly, the terms “peoples” and “everyone” are commonly used in UDHR, ICCRP and 

ICESCR. Under theses conventions, it is claimed that the indigenous peoples shall enjoy the same 

rights as others under these conventions. Meas Bora, he refined the word “peoples” refer to all 

 
45 Jessie Hohmann and Marc Weller eds., ‘The UN Declaration on the Rights of Indigenous Peoples: A Commentary’ (22 March 

2018), chapter 10, p. 273-274, Oxford Public International Law, Oxford University Press, New York.  
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humans in a country including indigenous peoples and ethnic minorities.46 This refining is 

generally accepted by public international law scholars such as James Anaya and International Law 

Association. This refining is more to enlarge in the General Comment No. 12 of Article 1 of ICCRP 

which Human Rights Committee emphasized that:  

“The right of self-determination is of particular importance because its realization 

is an essential condition for the effective guarantee and observance of individual 

human rights and for the promotion and strengthening of those rights. … States set 

forth the right of self-determination in a provision of positive law in both Covenants 

...”47 

In addition to that, States cannot make any decisions or developments without respecting 

indigenous people’s self-determination; otherwise, it will be a violation of their rights. Self-

determination right, in its many forms, is thus a basic pre-condition, if indigenous peoples are able 

to enjoy their fundamental rights and determine their future. At the same time preserving, 

developing, and passing on their specific ethnic identity to the future generation are needed.48 

According to Article 3 of UNDRIP; indigenous peoples have the right to self-determination and 

by this right, they are free to determine their political status and freely pursue their economic, 

social, and cultural development. In the context of territory of indigenous peoples, it is not just 

only ownership on the land for economic purposes, but it also includes the traditional possession 

under the customary tenure, the area of cultural and religious purposes and access to the natural 

resources for their living.49 

 

On the other side, although those core treaties protect indigenous peoples and guarantee that they 

 
46 Supra note 30, Notion of Self-Determination Rights, p. 180.  
47 Supra note 32. 
48 Jose R. Martinez Cobo, Special Rapporteur of the Sub-Commission on Prevention of Discrimination and Protection of Minorities, 

‘Report Study on Problem of Discrimination Against Indigenous Population’ (1983), chapter XXI-XXII, para 269, p. 35, E/CN.4 

Sub.2 /1983/21/Add.8, United Nations Economic and Social Council.  
49 S. James Anaya, Report of the Special Rapporteur on Rights of Indigenous Peoples, ‘Extractive Industries and Indigenous 

Peoples’, 32 Ariz..J.Int’l & Comp.L. Rev. 109, para 27, p. 119, (2015). 
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can enjoy the same rights as others, politically, to be self-regarded or group-regarded as indigenous 

peoples, they need to identify themselves first and then be recognized by their state. The criteria of 

self or group identification as indigenous peoples are generally accepted and regulated by 

individual state rather than having a consensus binding criterion for all state members under the 

UN system. The reasoning behind this because each state has different multi-ethnic, different social 

norms, political implications, and security issues. Hence, instead of having a specific definition of 

self or group identification, there are certain agreed elements of identification that follow the 

former the UN Special Rapporteur on Racial Discrimination, Jose R. Martinez Cobo as below: 

“Indigenous communities, peoples and nations are those which, having a 

historical continuity with pre-invasion and pre-colonial societies that developed 

on their territories, consider themselves distinct from other sectors of the societies 

now prevailing on those territories, or parts of them. …, and their ethnic identity, 

as the basis …, in accordance with their own cultural patterns, social institutions 

and legal system”.50 

 

As inspiration from this, the term “indigenous peoples” has been incorporated and defined into 

ILO convention 169 which indigenous peoples: 

“are decent from the population which inhabited in the country or geographical 

region ..., irrespective legal status, retain their own social, ... Self-identification to 

be indigenous peoples shall be regarded as a fundamental criterion for determining 

the groups to which the provisions of this convention apply.”51  

The self-identification to be indigenous peoples shall be regarded as a fundamental criterion for 

 
50 Jose R. Martinez Cobo, the Special Rapporteur of the Sub-Commission on Prevention of Discrimination and Protection of 

Minorities, in his famous Study on the Problem of Discrimination against Indigenous Populations, available at 
https://www.un.org/development/desa/indigenouspeoples/about-us.html  (last visited 5 November 2019). See also Federico 

Lenzerin ed., ‘Reparations for Indigenous People: International & Comparative Perspectives’ (2008), p.18, Oxford University 

Press, New York.  
51 International Labour Organization (ILO) Convention No. 169 on Indigenous and Tribal Peoples, art 1.2, Dated 1989. See also 

ILO MANUAL, ‘Convention No. 169 on Indigenous and Tribal Peoples’ (2003), p. 8, International Labour Organization. 

https://www.un.org/development/desa/indigenouspeoples/about-us.html
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determining the groups to which the provisions of this ILO No.169 apply.52  

 

Lastly, as above illustration, the necessity of defining self or group identification is the crucial 

foundation for claiming the cultural right of religion and belief worship and the customary land or 

area where they used to rely on and to continue practicing their ancestor tradition and cultural 

identity. On another hand, it is pivotal for a State to design separate legal regimes or policies to 

manage indigenous peoples’ rights and affairs, for instance Cambodia NDIP and Land Law, and 

other countries such as Indigenous Act of the Philippine, Aboriginal Act of Australia and Canada, 

the Sami Peoples Act of Sweden as well as a recent adoption on the Ainu Promotion Act of Japan53 

and other indigenous act in other countries. 

 

2.1.3 Free Prior and Informed Consent (FPIC) 

 
Fundamentally, FPIC principle contained within the right to self-determination that 

indigenous peoples are to have free and informed choices when the development impacts to their 

territory.54 FPIC is a framework of protection measure in any decision that may affect indigenous 

peoples’ rights, and they have the right to decide for their consent without fear of reprisal or 

coercion and by own culture with the resources to make informed decisions.55  According to 

General Comment No. 21, 2009 on the right of everyone to take part in cultural life, the UNCESCR 

affirmed that States have the duty to respect the principle of free, prior, and informed consent of 

indigenous peoples in all matters covered by their specific rights.  

 

In addition to that, the Special Rapporteur on indigenous people’s rights, James Anaya, and 

 
52 Ibid. 
53 Japanese Act No. 16 of 2019 on Ainu Promotion Act. 
54 Tara Ward, ‘The Right to Free, Prior, and Informed Consent: Indigenous Peoples’ Participation Rights within International Law’, 

Northwestern Journal of International Human Rights Vol. 10, Iss. 2, Art. 2, winter 2011. 
55 Theresa Buppert and Adrienne McKeehan, ‘Guidelines for Applying Free, Prior and Informed Consent: A Manual for 

Conservation International’, (l2013), VA: Conservation International Arlington. See Also Jenny Springer and Vanessa Retana, 

‘Free, Prior and Informed Consent and REDD+: Guidelines and Resources’, (January 2014) p. 2, World Wildlife Fund. 
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International Law Association inspired that, although the entire UNDRIP does not have principles 

of customary international law, FPIC and other provisions have the principle of customary 

international law in general and States have obligations to respect it.56 In this regard, there is more 

increasing recognition and implication under international law and domestic law on FPIC principle.  

 

In the regional human rights systems, there are many essential cases applying FPIC as fundamental 

principle for protection of indigenous people’s rights including cultural right of religions and belief. 

For instance, African Commission on Human and Peoples’ Rights implied in the communication 

of indigenous peoples against Kenyan government, deciding that, even though the government has 

consulted the indigenous community, the consultation is insufficient without respecting FPIC.57 In 

the Inter-American Human Rights system, a case between Marry and Carred Dan Vs. United States, 

the Commission found that the United States failed to take into account FPIC for the indigenous 

groups on their land issue.58  

 

Furthermore, it is more important that States need to balance between development and respecting 

human rights, especially the indigenous peoples’ rights whereas FPIC needs to be observed59 and 

to make sure that indigenous peoples' rights are respected. In addition, consultation, freedom 

expression and participation in decision making are the crucial components for FPIC. For realizing 

this, FPIC is treated as a general rule that applies to the indigenous peoples as a safeguard standard 

to evitable the violation of their rights.60 However, States may limit the right of indigenous to self-

determination and FPIC in some context, but the restriction should not reverse to human rights 

 
56 Dalee Sambo Dorough, ‘The right to free, prior and informed consent in an international context’, (May 2016), p. 33, Northern 

Public Affairs, available at http://www.northernpublicaffairs.ca/index/wp-content/uploads/2016/05/May-2016-Online.pdf (last 

visited 1 November 2019). 
57 Centre for Minority Rights Development (Kenya) and Minority Rights Group International (on behalf of Endorois Welfare 

Council) v. Kenya, communication No. 276/03, Para 290, 25 November 2009. 
58 Page, Alex, Sustainable Development &Policy: Indigenous Peoples' Free Prior and Informed Consent in the Inter-American 

Human Rights System, Vol. 4, Iss. 2, Art. 6, p. 17-18, Washington College of Law Journals & Law Reviews, Summer 2004. 
59 Supra note 49. 
60 Supra note 50, para 28, p. 119. 

http://www.northernpublicaffairs.ca/index/wp-content/uploads/2016/05/May-2016-Online.pdf


 

  23 

standards and treaties obligations of the state. Thus, the principle of necessity and proportionality 

needs to reflect on the restriction accordingly.  

 

Finally, it is required that, before adopting and implementing legislative or administrative measures 

that may affect the indigenous peoples, States shall consult and cooperate in good faith with the 

indigenous peoples, and consider their concerns through their duly elected representative 

institutions; and any damage to their rights must be redressed.61  Simultaneously, there are practical 

policies for the investment projects to respect cultural rights and the beneficiary of indigenous 

peoples from the investment. Investors who are granted the loan from World Bank (hereafter, WB) 

are guided to follow the bank’s operational manual on indigenous peoples.62 This manual includes 

FPIC as a must. Additionally, Asian Development Bank (hereafter, ADB) safeguarding policy on 

indigenous peoples for the investor that is granted the loan also required to follow which FPIC 

shall be fulfilled for all the project activities in the indigenous people’s community.  

   

In short, the cultural right of religion and belief of indigenous peoples is explicit protected by art. 

27 of UDHR, art. 27 and 18 ICCPR, art. 15 of ICESCR and art. 11 of UNDRIP. Prior to right to 

be respected and exercise, their self-deamination is the fundamental right in which indigenous 

people’s community need to be legally recognize by state first. In this regard, the to be self-

regarded or group-regarded as indigenous people is very pivotal. When the right obtained, the 

government is obliged to respect and obtain the FPIC of the indigenous community when there is 

development impact to their community. This principle is a safeguard procedure in protection of 

indigenous people community rights as well as  mechanism in settlement of the impact.  Moreover, 

in adoption of legislation and implementing legislative or administrative measures that may affect 

 
61 Ulrich Beyerlin and Thilo Marauhn, ‘International Environmental Law, Environmental Rights of Indigenous Peoples’ (2011), p. 

402-408, Bloomsbury Publishing PLC, United Kingdom.  
62 The World Bank, Operation Manual: OP 4.10-Indigenous Peoples (10 July 2005, revised April 2013), p. 1, The World Bank. 
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the indigenous peoples, States shall consult and cooperate in good faith with the indigenous peoples 

and consider their concerns through their duly elected representative institutions; and any damage 

to their rights must be redressed.     

 

2.2 Cultural Right of Religion and Belief of Cambodian Indigenous Peoples  
 

2.2.1 The Constitution 1993 
 

The Cambodian Constitution 1993 enshrines clearly that Cambodia respects human rights as 

stipulated in UN Charter and other human rights treaties.63  As a landmark jurisprudence on the 

application of the international law in Cambodia legal system, the Constitutional Council of 

Cambodia Decision (hereafter, CCC), July 10, 2007 constructed  that the word “laws” means 

domestic law and international law that ratified or adopted by Cambodia, is also part of Cambodia’s 

law.64 Consequently, Cambodian indigenous peoples’ affairs and their cultural rights have been 

integrated into the country system, for example in Land law 2001 and National Policy on the 

Development of Indigenous People 2009. 

 

Pursuance to Article 31.2 of the Constitution, guarantees that everyone is equal before the law 

without discrimination and every citizen can enjoy the same rights, liberties, and duties regardless 

of race, color, sex, language, belief, religions, political tendencies, birth origin, social status, 

wealth, or others situation. Specifically, Article 43 of the Constitution constitutes that Khmer 

citizen of either sex shall have the rights to freedom of belief and the freedom of belief and religious 

worship shall be guaranteed by the State on the condition that such freedom does not affect other 

beliefs and religions or violate public order and security. Moreover, citizens have the rights to make 

complaints or claim for compensation from damages on the property based on the Constitution. 

 
63 1993 Cambodian Const. art. 31. 
64 CASE No 131/003/2007 Dated June 26, 200, Decision No 092 /003/2007 CC.D Dated July 10, 2007, Constitutional Council of 

Cambodia, para 4, p. 2, available at http://ccc.gov.kh/detail_info_en.php?_txtID=453  (last visited 29 November 2020). 

http://ccc.gov.kh/detail_info_en.php?_txtID=453
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In the constitution, there is no distinction between indigenous peoples and normal citizens. The 

Constitution expresses only the word Khmer citizen which refers to everyone. There was a debate 

in the National Assembly of Cambodia on the word “Khmer citizen” in the Constitution by 

lawmakers. It was agreed that Khmer citizens also include the Cambodian ethnic minorities known 

as Khmer Leou.65  KONG Phallack, the indigenous peoples in Cambodia enjoy the same guarantee 

of freedom of religion and belief stipulated in the 1993 Constitution.66 The indigenous peoples 

have their self-determination in pursuing their cultural right of religion and belief that State must 

guarantee by adopting legislation and policies to enable realization of this right.  

 

2.2.2 Laws, Regulations and Policies 
 

From the Constitution 1984 to Constitution 1993, the first national law that recognized the 

indigenous peoples and their fundamental rights is Land Law 2001.67 The Land Law protects the 

collective rights of the indigenous communities to preserve their ancestor forest and farming for 

both living dependence and cultural reservation by means of religion and belief. 68 Based on this 

law, Cambodian indigenous people’s community have the self-determination rights. In addition to 

that, the Law on Forestry 2002 protected right to preserve and practice of the cultural of religion 

and belief and daily living dependence while their self-determination is also respected.69  

 

For ensuring the benefit and development of indigenous peoples, the Government have adopted a 

 
65 International Minority Right Center, ‘Minorities in Cambodia’, (June 1995), p. 27, Minority Rights Group, Manchester Free 

Press, UK. 
66 Kong Phallack, ‘Cambodia’ in A Study of Freedom of Thought, Conscience, and Religion in ASEAN, Cambodia Country Report 

Study’, (2015), p. 121, Human Rights Resource Center, University of Indonesia. 
66 Supra note 11, p. 5. 
66 Land Law, art 25 and 26, Dated 30 August 2001. 
66 Forestry Law, art. 15, 16 and art. 37, Dated 31 August 2002. 
66 Council of Minister, National Policy on the Development of Indigenous People (April 2009), Chapter 1, Ministry of Rural 

Development. 
67 Supra note 11, p. 5. 
68 Land Law, art 25 and 26, Dated 30 August 2001. 
69 Forestry Law, art. 15, 16 and art. 37, Dated 31 August 2002. 
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National Policy on the Development of Cambodian Indigenous Peoples in 2009. This policy 

recognizes and respects the collective rights and individual rights of Cambodian indigenous 

peoples including cultural rights and right to participation in decision making are protected and 

respected.70 Simultaneously, a Policy for Registration and Rights to Use of Land of Indigenous 

Communities in Cambodia (IP User-Right Policy) was adopted. At the same time, the Sub-decree 

No. 83 on Procedures of Registration of Land of Indigenous Communities was adopted in 2009 for 

enforcement of the collective rights of the communities recognized by Land Law and Forestry 

Law.  

 

2.2.3 Self-determination  

 
As defined in chapter 1, the Cambodian indigenous community is recognized and defined in 

the Land Law and the National Policy on the Development of the Indigenous Peoples 2009, which 

are still in force.71 The above-mentioned national laws, policies, and regulations have established 

the fundamental guarantee of self-determination right to be respected and protected cultural right 

of religion and belief of Cambodia indigenous peoples. Based on these, to be recognized of self-

determination right, Cambodian indigenous community need to fulfill the legal procedure to be 

recognized as indigenous community for the rights to be respected and protected. It is a clear proof 

that Cambodian law respects the self-determination of indigenous peoples which Cambodia has 

obligation to fulfill, respect, and protect. However, there are certain legal procedures that the 

indigenous peoples communities needs to follow in order to legally obtain the self-determination 

and to be respected and protected of their rights.  

 

 

 
70 Council of Minister, National Policy on the Development of Indigenous People (April 2009), Chapter 1, Ministry of Rural 

Development.   
71 Ibid, p. 1. 
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2.2.4  Procedure on Obtaining Self-determination and Rights     

 
According to the current legal framework of Cambodia, the cultural right of religion and 

belief of the Cambodian indigenous peoples are closely associated with the right to claim 

communal rights. More importantly, to claim self-determination and FPIC, the indigenous 

community identity must be legally recognized. There are several stages that the indigenous 

peoples need to follow in order to have a legal ground for claiming their rights and to be respected 

and protected as follows.72   

 

Stage 1, the community self-identification needs to be recognized through the process of the 

Ministry of Rural Development (hereafter, MRD) at the national level and the Department of 

Indigenous Peoples (hereafter, DIP) at the sub-national level.  In this stage, the community 

representatives by their tradition need to discuss and agree among the community members on 

their community identity and prepare supporting documents. In this crucial process, the community 

leader is a key person to explain the importance of self-identification registration to their 

community members.     

 

Stage 2, the indigenous community must observe all the procedure and fulfill the requirement to 

form as association or organization based on the LANGO, 12 August 2015, which is under the 

control of the Ministry of Interior (hereafter, MOI). This is a legitimate ground protection of self-

determination of the community before getting other rights that guaranteed by laws.  

 

Stage 3, they need to apply for calming the territory of the community as collective rights by 

submitting a registration request to the Ministry of Land Management, Urban Planning and 

 
72 Sub-decree No. 83 ANKr.BK on the Procedure of Indigenous Communal Land Registration, Dated 19 June 2009, 9 Official 

Gazette 3933, (12 June 2009) 
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Stage 1:

Ministry of Rural 
Development:

Indentify Indigenous 
Community  

Stage  2:

Ministry of Interior:

Registration the Community  
(Obtaining Legal Status) 

Stage 3: 

Ministry of Land 
Management, Urban 

Planning and Construction:

Isusance of the Land Title 

Construction (hereafter, MLMUPC). There is a long process for issuing the community’s territory 

recognition which is based on actual possession and customary practice of religion and belief as 

well as ancestor tradition.  

Figure 1: Main Procedures and Ministries in Charge  

 

 

 

 

 

 

 

 

 

 

 
 

 

Source: Guidebook on the Procedure of Indigenous Community Identification and Issuance of Land Tittle for 

Indigenous Community in Cambodia73 

 

Regarding to the report of the Special Rapporteur on Human Rights Situation in Cambodia, May 

2016, during her meeting with the MOI and MRD, there were 11 communal land titles issued for 

Cambodian indigenous peoples’ communities, while 14 communities were pending, and 50 titles 

would be handed by 2018, as the goal of both ministries. Remarkably, in 2018, there were 141 

Indigenous Communities recognized by the MRD (Stage 1), 128 communities obtained legal status 

at the MOI (Stage 2) and 24 communities completed and obtained the collective land titles (Stage 

 
73 Ministry of Rural Development, Ministry of Interior, Ministry of Land Management, Urban Planning and Construction and the 

United Nations Office High Commissioner on Human Rights in Cambodia, ‘Guidebook on the Procedure of Indigenous 

Community Identification and Land Tittle Issuance for Indigenous Community in Cambodia’, (2018), p. 11, available at 
https://cambodia.ohchr.org/sites/default/files/Promotional-materials-soft/CLT%20Manual-Khmer.pdf (last visited 1 November 

2020). 
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https://cambodia.ohchr.org/sites/default/files/Promotional-materials-soft/CLT%20Manual-Khmer.pdf
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3).74 

 

According to NGO Forum on Cambodia which works closely with the government on the 

indigenous issues, there are 501 communities of Cambodian indigenous peoples in Cambodia.75 

The NGO Forum updates further that, as of 2019, there were 150 communities recognized by the 

MRD, 150 communities listed as legal entities at the MOI, and 30 communities have received their 

communal land titles from the MLMUPC. The NGO Forum and other NGOs have provided crucial 

support to Cambodian indigenous communities to obtain all this achievement from stage 1 to 3.  

 

2.2.5 Free, Prior and Informed Consent (FPIC) 

 
The Law on Environmental Protection and Natural Resource Management 1996 ensures 

that, prior to the decision of the government on the development activities, the environmental 

impact assessment (hereafter, EIA) is required in order to learn all the impacts on natural resources 

and humans for balancing economic gain.76 Paragraph 3 of Article 1 of this law encourages public 

participation in the implementation of the EIA process and takes into account their inputs and 

suggestions in the process of project approval. The law does not explicitly state whether FPIC is 

required in indigenous communities as the law was adopted before the UNDRIP. Of course, the 

access to information and the public participation principles of this law were derived from the Rio 

Declaration on Environment and Development and Agenda 21 (principle 22) which is the 

foundation of international environmental law principles and the role of FPIC principle was 

introduced therein.  EIA is the fundamental method to ensure the right to participation in making 

decisions of indigenous peoples, which is an important principle of FPIC. 

 
74 Guidebook on the Procedure of Indigenous Community Identification and Land Tittle Issuance for Indigenous Community in 

Cambodia, page 1, Produced by Ministry of Rural Development, Ministry of Interior, Ministry of Land Management, Urban 
Planning and Construction and the United Nations Office High Commissioner on Human Rights in Cambodia, 2018. 

75 Long Kimmarit, Indigenous peoples receive clearer rule for Land title, The Phnom Penh Post News, 27 October 2020, available 

at https://www.phnompenhpost.com/national/indigenous-people-receive-clearer-rules-land-titles (last visited 17 December 
2020).  

76 Law on Environmental Protection and Natural Resource Management, art. 1. para 2, Dated 6 November 1996. 

https://www.phnompenhpost.com/national/indigenous-people-receive-clearer-rules-land-titles
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Furthermore, the NPDIP 2009 also mentioned about EIA which requires clearly that for any 

developments in the indigenous peoples’ communities shall obtain free prior informed consent 

from the indigenous peoples in which the project shall encourage and facilitate their participation 

and collection of their inputs and opinions.77 The impacts assessment shall be done prior to starting 

the infrastructure development projects, and the project proponent shall solve any disputes that 

arise and disseminate information to the local communities by using the Khmer language and 

translating the information into the indigenous people’s language if possible.78 Furthermore, the 

indigenous peoples have rights to express their concerns and participate in making decisions on 

the economic, social and culture development that may affect them.79 As recent update, a General 

Guideline on Public Participation in EIA Process was issued in 2016 to ensure the effectiveness of 

public participation, access to information, participation in decision making, promoting indigenous 

peoples’ in public participation, and the implementation of other environmental law principles.80 

 

The in-depth Social Impact Assessment (hereafter, SIA) needs to be carried out in order to study 

the impact and to identity the culture and life livelihood of the indigenous communities. Then the 

consultation with and obtainment of the approval from the community representatives through 

customary practice and from the community leadership regarding the indigenous peoples’ 

mitigation plan is a must.81  Moreover, the Indigenous Peoples Planning Framework (IPPF) is the 

guideline principles for Ministry Agriculture, Forestry and Fisheries (hereafter, MAFF), MRD, 

 
77 Supra note 70, para 4.3, 7.2 and 9. 
78 Supra note 70, para. 7.2. 
79 Supra note 70, para 9. 
80 Prakas No. 376 BRK.BST on General Guidelines for Developing Initial and Full Environmental Impact Assessment Reports, 

Point 2: Definition, p. 7, Dated 2 September 2009. See also Ministry of Environment, Guideline on Public Participation in 

Environmental Impact Assessment Process, Department of Environmental Impact Assessment (24 October 2016), Ministry of 

Environment.  See also Mekong Partnership for the Environment, Guidelines on Public Participation in Environmental Impact 
Assessment in the Mekong Region (1st Edt, March 2017), p. 11, Pact. Inc. Bangkok, Thailand. 

81 Ibid., Para 96-97, page 29-30. 
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Ministry of Water Resources and Methodology (hereafter, MWRM), and Ministry of Economic 

and Finance (hereafter, MEF) to avoid or mitigate adverse impacts and ensure the project benefits 

to the indigenous peoples.82 Under possible mitigation measures of the risk identified on the 

guideline, FPIC from the indigenous community to support the project is needed. Interestingly, the 

affected indigenous peoples and their community can submit complaints directly when they are 

adverse affected by projects supported by WB via its grievance redress support. 

 

Remarkably, the draft Environmental and Natural Resource Code of Cambodia version 10.2th 2019, 

article 18 of the general principle required that any proposed activities or projects that may affect 

indigenous peoples’ rights, especially in relation to the development, use, or exploitation of natural 

resources, must receive the indigenous peoples’ FPIC. This Code will be the first important law to 

protect indigenous peoples and enforcement of FPIC following endorsement of the UNDRIP by 

Cambodia and NPDIP. 

 

As mentioned above, the cultural right of religion and belief of Cambodian indigenous people is 

guaranteed by the Constitution whereas the government has obligation to respect and protect. 

Despite the self-determination right stipulate in the national law and policy, but sub-decree and 

LANGO required indigenous people’s community to self-identification and recognize by 

competent authority first, then they need to apply for recognition further on self-determination 

community and lastly claim of the rights. The EIA or SIA is a safeguard of Cambodian indigenous 

community where is required to consult with them, allow them to access to the information, 

participation and making decision on the impact consequence to them. Some these safeguards have 

explicit to obtain the FPIC indigenous people community such as NPDIP and Indigenous Peoples 

 
82 Ministry Agriculture, Forestry and Fisheries, Ministry of Rural Development, Ministry of Water Resources and Methodology 

and Ministry of Economic and Finance Cambodia, Agriculture Sector Diversification Project (CASDP)-Indigenous Peoples 

Planning Framework (IPPF) (March 18, 2019), p. 1, Ministry of Rural Development. 



 

  32 

Planning Framework. Lastly, the indigenous peoples, have rights to remedy from the damage cause 

to them which guarantee by the Constitution.  

 

Regarding the above discussion on international legal instruments and national legal framework, 

both international and national shares the same stipulation on the cultural right of religion and 

belief of indigenous people and the self-determination is the fundamental right to claim that rights. 

Notably, the international legal instrument intends to grant the self-determination right to everyone 

without distinguish regardless of indigenous peoples and need prior self-identification. However, 

due to politically dominant and complexity of ethnic minority of difference states, it has 

consequence to indigenous people as well in order to be recognized the self-determination right 

legitimately. First, they need to fulfill legal procedure requires for self-identification and self-

determination of the community. Cambodia also requires the same, although the indigenous 

community in Cambodia is clearly distinguish from ethnic minority and does not complicate as 

other countries. The cultural right of religion and belief is tightly connected with the land and forest 

either by state recognition or traditional practice from their ancestor. The international legal 

instruments, Cambodian laws and policies recognize FPIC as a core principle for respecting and 

protection of the right. Cambodia has in-cooperated FPIC as safeguard requirement for indigenous 

communities whereas there is impact to them.  In addition, Cambodia has established a remedy 

mechanism as well whereas the damage caused to right bearer and FPIC is also introduced in this 

mechanism.  
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Chapter III                                                                                                                                          

EXERCISE OF CULTURAL RIGHT OF RELIGION AND BELIEF OF 

CAMBODIAN INDIGENOUS PEOPLE 

 

This chapter aim to assess the implementation of the cultural right of religion and belief of 

Cambodian indigenous peoples. This chapter discuss also on the roof cause of right restriction and 

challenging factors in exercise and enforcement of this right.  

 

3.1 The Status of the Implementation of the Rights  
 

3.1.1 International Human Rights Instrument’s Obligations 

 
In addition to the fundamental human rights guaranteed by the Constitution, Cambodia has 

ratified a number of core human rights treaties such as the ICCPR, ICESCR and ICERD, and voted 

in favor to endorse the UNDRIP. As discussed in Chapter II, these human rights treaties lay down 

Cambodia’s obligations to respect, protect and promote the cultural right of religion and belief of 

Cambodian indigenous peoples. However, Cambodia is not a State party of the ILO Convention 

169 yet, even though the Convention is crucial for protection indigenous peoples’ rights. As 

progressively implementing these obligations, Cambodia has submitted a number of reports of the 

situation of the rights of Cambodian indigenous peoples under UPR to the United Nations Human 

Rights Report System. The government also responded to the number of reports of the Non-

Governmental Organization and Special Rapporteur on Human Right Situation in Cambodia who 

are the watchdog on implementation of those obligations and accepted some recommendations to 

improve Cambodian indigenous peoples’ rights situation.   

 

Furthermore, the government has adopted numbers of pivotal law such as Land law 2001, Forestry 

Law 2002, other laws, and regulations, and NPDCIP 2009, that discussed in Chapter II, is the 
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accomplishment of the above treaties’ obligations. Besides that, Cambodia established a National 

Human Rights Committee and Human Rights Commission attached to the National Assembly and 

Senate as a national human right mechanism. On the other hand, to mitigate the impact or 

inevitability of the impact to Cambodian indigenous peoples through agricultural development, a 

guideline complying with WB safeguard on indigenous peoples has recently adopted with a 

grievance mechanism to solve the arising disputes in addition to the existing mechanisms.   

 

3.1.2 The Regulation on the Rights 

 
The cultural right of religion and belief of Cambodian indigenous peoples guarantees by 

the Cambodian Constitution 1993 and with this regard, the government has obligation to respect 

and ensuring the exercise of the right.  

 

First, the Land Law 2001 respect and protect this right which recognize further on the customary 

practice of the right. For getting legitimate self-determination rights of the community and 

obtaining of the right, the Cambodian indigenous community need to full fill legal procedure as 

required by Sub-decree No. 83 on the Procedure of Registration of Land of Indigenous Peoples 

Communities 2009 and the new adoption of LANGO 2015.   

 

Secondly, the Forestry Law 2002 recognize the religious forest of local communities who are living 

within or near the forest and for protection forest serving religious, cultural or conservation 

purposes. This law establishes two management models on the spirit forests which are “Protection 

Forest,” and a subset of “Permanent Forest Estates” to which the accession is strictly.83 One among 

other purposes, this establishment is for using forest products based on traditional methods for 

 
83 Ratana Pen & Phalla Chea, Large-Scale Land Grabbing in Cambodia: Failure of International and National Policies to Secure 

the Indigenous Peoples’ Rights to Access Land and Resources, p. 10, Heinrich Böll Foundation, Phnom Penh, Cambodia. 
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indigenous peoples’ living, custom and belief.84 Similarly, the Law on Protected Areas 2008 also 

recognize the cultural right of religion and belief of Cambodian indigenous peoples. 

Last, the NPDIP 2009, this policy recognizes and respect the collective rights and individual rights 

of Cambodian indigenous peoples including cultural rights and right to participation in decision 

making.85 As a safeguard procedure from development impact to the right, the EIA or SIA is a 

mean in protection of the right whereas fundamental of element of the FPIC including consultation, 

access to information, participant and decision making is required.  

 

3.1.3 Data on Obtaining Legal Status and Entitlement to the Rights of the 
Community 

 
To ensure promotion and respect of the cultural right of religion and belief of Cambodian 

indigenous community in accordance with the laws, the government has made a lot of effort in 

facilitating the registration of the indigenous communities. Based on the last updated statistics 

2019, there were 150 communities recognized by the MRD (Stage 1), 150 communities listed as 

legal entities in the MOI (Stage 2) and 30 communities granted their communal land titles from 

MLMUPC (Stage 3).86  

 

Compared to 2018 statistics, 141 indigenous communities were recognized in Stage 1, 128 

communities obtained the legal status in Stage 2 and 24 communities completed and obtained the 

collective land titles in Stage 3.87 Regarding these statistics, it is seen that the number of 

communities in each stage has increased simultaneously. The Government promised to stop the 

providing economic land concessions and speed up the registration process of indigenous 

 
84 Prakas No. 552 PrK.KSK on Establishment and Management of Community Forestry, art. 2, Dated 20 August 2010, 10 Official 

Gazette 8016 (10 October 2010). This Prakas is a template of the Ministry of Agriculture, Forestry and Fisheries use for 

establishing community forest in difference provinces and article 2 of the template Prakas has the same purpose on the 

establishment of community forest use other area in the country.    
85 Council of Minister, National Policy on the Development of Indigenous People (April 2009), Chapter 1, Ministry of Rural 

Development.   
86 Supra note 75.  
87 Supra note 73, p. 1. 
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communities at least 10 per year from 2013. Up to the present, based on the statistics, 4 

communities have been legally registered. Although the increasing number is minimal, this is an 

important progress reflecting the commitment of the government.  

 

3.1.4 Mechanism in Protection of the Rights and Remedy 
 

3.1.4.1  Human Rights Committee and Human Rights Commissions 

 
 Cambodia government established the Cambodian Human Rights Committee (hereafter, 

CHRC) for promoting of human rights, monitoring of human rights implementation, receiving a 

complaint on human rights violations, and writing the national universal periodic reports in 

accordance with international human rights treaty obligations ratified by Cambodia to the United 

Nations.88 In 2018, the Committee received 20 complaints and referred those cases to the court for 

solutions.89 Remarkably, the Committee appointed a group of lawyers for free legal consultation 

via phone call90 on human rights concerns and providing legal aid to the victim of human rights 

violations.91  

 

Attached to the National Assembly, Commission Number 1 (hereafter, Human Rights 

Commission) is in charge of human rights affairs. This Commission is responsible for reviewing 

human rights aspects of the draft and proposed legislation to make sure that the legislation is in 

line with of human rights obligations of Cambodia.92 In addition, the Commission has a monitoring 

function to audit the government actions with regard to human rights concerns, receive complaints 

regarding to human rights violations, and conduct investigation.93 During the meeting between the 

 
88 Royal Decree No. NS/RKT/1213/1336 on Establishment of Cambodian Human Rights Committee, Dated 9 December 2013 and 

Sub-decree No. 570 ANnr.KB on Organization and Functioning of Cambodian Human Right Committee, Dated 23 December 
2013 

89 Cambodian National Human Rights Committee, available at  http://ocm.gov.kh/ocmwinwin20/event-15/ (last visited 4 April 

2020). 
90 Cambodian Human Rights Committee, Announcement on Free Phone Call Legal Consultation, dated 23 December 2019.   
91 Decision No. 156 C.H.R.C on Establishment of the Legal Consultation Group and human right lawyers of the Cambodian Human 

Rights Committee, dated 12 August 2019. 
92 Decision No. 001 N.A on the Role and Duty of the Human Right Commission, dated 9 January 2014, Commission No. 1, National 

Assembly of the Kingdom of Cambodia, available at  http://www.nac.org.kh/group-article/70 (last visited dated 1 January 2021).   
93 Ibid. 

http://ocm.gov.kh/ocmwinwin20/event-15/
http://www.nac.org.kh/group-article/70
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Chair of the Commission and Human Rights Special Rapporteur in 2016, the Commission 

confirmed that they received 370 complaints from citizens on land disputes and took actions on 

124 and others were being under investigation and legal process.94 A similar commission also 

established attached to the Senate of Cambodia which has the same roles and responsibilities.  

 

3.1.4.2 Remedy Mechanism  

 
 Besides the compulsory requirement for doing impact assessment of the development 

activities, the dispute mechanism requires the project proponents to settle to the impact on the 

community. Generally, Cambodian Constitution, guarantee the right of citizen to get compensation 

from damages caused by state agency and private. For instance, the Law on Expropriation 

specifically covers on infrastructure development for serving public interest which harm to private 

property of community and individual need to settle impact them prior project start. For private 

sector investment, recently, the government issued a Sub-decree on Promulgation of the Standard 

Operating Procedures for Land Acquisition and Involuntary Resettlement for Externally Financed 

Projects in Cambodia for compensation obligation of development project.95 

 

 In addition to that, a Standard Operating Procedure (hereafter, SOP) Manual of this Sub-decree is 

for Development Partners (hereafter, DPs) who are involved in public infrastructure investment 

projects to safeguard and resettle the issues of the affected persons from land acquisition and 

involuntary resettlement, where appropriate international good practices should be applied such as 

safeguard policy on indigenous peoples by the WB.96 The local grievance redress committees were 

also established to be in charge of the complaint settlement which begins at the commune level and 

 
94 National Assembly of the Kingdom of Cambodia, Commission 1, available at 

http://www.nac.org.kh/article/1927#.XynqZ3ExXIU (last visited 05 August 2020). 
95 Sub-decree No. 22 ANKr.BK on the Promulgation of the Standard Operating Procedures for Land Acquisition and Involuntary 

Resettlement for Externally Financed Projects in Cambodia, Dated 22 February 2018. 
96 Standard Operating Procedures for Land Acquisition and Involuntary Resettlement for Externally Financed Projects in Cambodia 

attached to Sub-decree No. 22 ANK/BK, para 1, p. 2, dated 22 February 2018. 

http://www.nac.org.kh/article/1927#.XynqZ3ExXIU
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runs through the district level, provincial level and lastly the Courts.97   

 

3.2 The Restriction and Limitation on the Cultural Right of Religion and Belief 

and Challenging Factors in Exercise of the Right 

 

3.2.1 Limited Access and Exercise of the Right  

   
Although the Land Law and Forestry Law firmly recognize a wider customary use of the 

land, forest and traditional practice of the indigenous peoples’ communities, the Sub-decree No. 

83 on the Procedure of Registration of Land of Indigenous Peoples Communities 2009 limited  that 

indigenous communities can obtain only 7 hectares of spiritual forest land at maximum and 7 

hectares of burial forest land at maximum.98 This Sub-decree is contrary to the Land Law 2001 and 

the main barrier in exercising of the cultural right of religion and belief and causing real impact on 

daily life of Cambodian indigenous peoples.99 Moreover, the limitation of the right on the 

communal land under article 6 of Sub-decree No. 83 does not consider neither the flexibility for 

the population of each community, nor the actual need of the community and their customary 

practice of the religion and belief. The Special Rapporteur on Human Right Situation in Cambodia 

urged the government to revoke this Sub-decree limitation as it led to consequences of violation of 

international human rights standard on indigenous peoples and Article 26 of UNDRIP which 

Cambodia endorsed.100 

 

Furthermore, the Law on Protected Areas 2008, Article 11, the right to access and practice the 

religion and belief of indigenous communities is limited101 because the zone of protected areas 

 
97 Ibid, p. 13-14. 
98 Sub-decrees No. 83 ANK, BK on the Procedure of Indigenous Communal Land Registration , art. 6, Dated 9 June 2009, 9 

Official Gazette 3933 (12 June 2009). 
99 Supra note 13, p. 83. 
100 Rhona Smith, Special Rapporteur on the situation of human rights in Cambodia and Victoria Lucia Tauli-Corpuz Special 

Rapporteur on the rights of indigenous peoples, Mandates of the Special Rapporteur on the rights of indigenous peoples and the 

Special Rapporteur on the situation of human rights in Cambodia (1 December 2017), p. 2-4, OL KHM 6/2017, United Nations, 

Office of the High Commissioner for Human Rights. 
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(core zone, conservation zone and sustainable zone) is strictly banned from entering without 

permission and from customary practice of the indigenous communities. These two zones are 

mainly for preserving biodiversity and conservation forest. The establishment of this zone 

consequently also overlapped to the indigenous areas where they have practiced their custom so 

far. The Rio Declaration on Environment and Development, which laid foundation for the core 

fundamental principles of international environmental law102 and was later adopted into the 

Biological Diversity Convention ratified by Cambodia in 1995, is the binding instrument which 

obliged Cambodia to respect the rights of indigenous peoples. The Article 8 (j) of the Convention 

recognizes that the indigenous peoples have important roles in preserving and sustaining the 

environment by using their tradition and custom which States shall recognize in the regulation 

system and duly support their identity, culture, and interests. Article 11 of the Law on Protected 

Areas 2008 is incompatible with this Article 8 (j) of the Biological Diversity Convention; thus, the 

amendment of Law on Protection Zone 2008 is needed to include indigenous peoples’ community 

roles, and access to certain practice of their custom such as religion and belief is needed.  This also 

can contribute to sustain the environment and conservation work of Cambodia and fulfills State 

obligations pursuance to Rio Declaration and Convention on Biological Diversity.  

 

Lastly, according to the template of the Prakas103 on the Establishment of Forestry Community, 

the local community is required to have approval agreement with the Forestry Administration for 

accessing and using the forest products based on tradition and belief for preserving the forest. 

Therefore, these limitations do need to be in line with the laws and the proportionality to the actual 

situations and needs of the communities and to be compatible with international law obligations of 

States. Based on the data from Forestry Administration 2013, there are 345 communities forest 

 
 
102 The Rio Declaration on Environment and Development (1992), Principle 1, 20, 21 and 22, The United Nations Conference on 

Environment and Development. 
103 Supra note 84, art. 2. 
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sites located in 21 provinces has been issued by Prakas under Forestry Administration management 

and 253 community forest sites in 20 provinces has been signed for forest agreement between 

Forest Administration and the Community Forestry Management Committee.104 This data have 

raised a negative impact on the exercise of the cultural right of religion and belief because after 

recognition, the indigenous people community is limited to access and restrict exercise of the right. 

Compared between protected forest established under Forest Administration and the community 

forest of indigenous peoples which entitle only 7 hectares at maximum under article 6 of Sub-

decree No. 83, the size of state forest is unlimited and after the establishment, the indigenous 

peoples can’t access or access with strictly limitation in regard to practice their religion and belief, 

tradition and custom practice, although the indigenous communities use to access and practice so 

far.  

3.2.2 Complicated and Long Procedure for Obtaining Legal Recognition  

 
As a State party of the ICCPR, ICESCR and ICERD, and UNDRIP-endorsing country, 

Cambodia recognized and respected the cultural right of religion and belief, and the self-

determination of indigenous peoples where they can freely determine their political status, and 

pursue their economic, social and cultural development.105 Cambodia has incorporated these 

aspects into the national laws for recognition, respect and protection of cultural right of religion 

and belief and established legal procedure required to follow for obtaining the self-determination 

and the rights. Under this procedure, the legal recognition of self-determination of the community 

must be acquired first. Then to obtain the rights and exercise of them, the ownership of the 

communal forest and land need to be obtained by in advance. Failing to follow this procedure, they 

may potentially be considered having illegal possession and logging that can face with a criminal 

charge because their traditional practice of the right duplicates on the land and the forest that were 

 
104 Forestry Administration, Community Forestry Statistic in Cambodia (June 2013), p. 1, Forestry Administration, Phnom Penh. 
105 International Covenant on Civil and Political Rights art. 1, Dated 23 March 1976 and International Covance on Economic, Social 

and Cultural Rights art.1, Dated 23 March 1976. 
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granted concession by the government to the development and investment companies.  

 

After the government adopted Sub-decree No. 83 in 2009, there are three stages of procedure 

required in obtaining the legal recognition of self-determination of the community and rights. As 

the data showed in Section I of this Chapter, the number of the communities of Cambodian 

indigenous peoples that obtained legal recognition and entitled to the rights is still small compared 

to the total communities as a whole. The adoption of the LANGO does not simply this process but 

requires more burden legal procedure to fulfill a forming an association or non-governmental 

organization prior to stage 3 of the procedure (request to obtain the rights). The law requires further 

to have certain director in charge of the community, establish a proper structure of the management 

and bylaws, and to report about financial situations of the entity to MOI.106 The recognition of the 

indigenous community entity is under discretion of MOI.107 This law doesn’t distinguish 

Cambodian indigenous peoples’ communities from the associations and non-governmental 

organizations, although the purpose of the establishing community of indigenous peoples is just 

for claiming the rights guaranteed and provided by the Constitution, international laws and national 

laws. Based on Cambodian indigenous people community situation both literature and economic 

status, it is a big challenging for indigenous community to follow the same legal procedures as 

associations and non-governmental organizations in Cambodia. The indigenous communities do 

not have such resources to full fill that such requirement.  

 

On another side, the law strictly provides that community entity needs to be neutral from political 

party regarding both activities and financial support. Failing to observe all these requirements, the 

indigenous community entity is subject to be punished by suspension of activity or being abolished 

 
106 Law on Association and Non-Governmental Organization, art. 6-7, Dated 12 August 2015. 
107 Ibid, art. 8. 
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from the registration list and sued to the court.108 The court can also dissolve their community 

entity when they fail to follow the restrictions of the law such as taking part in a political party, 

failing to report their financial status and others. The consequence of this dissolution can derogate 

the legal rights of the community ownership on collective property such as spiritual forest, religious 

forest, burial forest, and land which consequently violate the cultural right of religion and belief.109  

 

As above analysis, although Cambodia law recognizes the right, but it takes a very long time and 

resource to build a framework to claim this right. The law still in loopholes which is detrimental 

to the indigenous peoples.110 The Special Rapporteur on the situation of human rights in Cambodia 

always expressed concerns on this long process and asked government to speed up  the process111 

and the government acknowledges this.112 This complicated and long procedure is a main root 

cause to the violation of the rights of Cambodian indigenous peoples.113 As a consequence of the 

long process of this legal recognition and the massive implementation of the Law on Economic 

Land Concession, it causes to rights disputes and disrupts the legal recognition of the community 

rights.114 The collective and individual  rights of indigenous people are being violated by illegal 

logging from outsiders, land grabbing and occupying, and the impact of the investment activities.115 

These loopholes have negative consequences on human rights of Cambodian indigenous 

 
108 Ibid, art. 30-36. 
109 Ibid, art. 29. 
110 Jeff Vize and Manfred Hornung, Indigenous Peoples And Land Titling In Cambodia: A Study Of Six Villages (2013), p. 7, 

Heinrich Böll Foundation, Phnom Penh, Cambodia. 
111 United Nations General Assembly, Human Rights Council, Report of the Office of the United Nations High Commissioner for 

Human Rights (12 November 2018), para 56, A/HRC/WG.6/32/KHM/2018, Human Rights Council. 
112 United Nations General Assembly, Human Rights Council, Report of the Working Group on the Universal Periodic Review, 

Cambodia (5 April 2019), para 1010.22, Forty-first session, A/HRC/41/17, Human Rights Council. See also, United Nations 

General Assembly, Human Rights Council, Report of the Working Group on the Universal Periodic Review Cambodia (18 April 

2019), Addendum Para I, Forty-first session, A/HRC/41/17add.1, Human Rights Council. 
113 Supra note 16, p. 7. 
114 United Nations, Committee on the Elimination of Racial Discrimination, combined fourteenth to seventeenth periodic reports 

submitted by Cambodia under article 9 of the Convention (15 November 2018), p. 5, CERD/C/KHM/14-17, Committee on the 

Elimination of Racial Discrimination. 
115 International Working Group on Indigenous Affairs (WGIA), The Indigenous World: East and South East Asia, (2016), p. 288-

290. See also Surya P. Subedi, Report of the Special Rapporteur on the situation of human rights in Cambodia (2012), para 95, 

Twenty-first session, A/HRC/21/63/Add.1/Rev.1, United Nations General Assembly, Human Right Council. 
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peoples.116 Some Cambodian indigenous communities are refused to be recognized by the MOI 

and the MLMUPC due to the lack of legal qualification for registration117 and this procedural 

system is unfriendly and somehow complicates for Cambodian indigenous communities.  

 

Remarkably, on December 2017 the Deputy Prime Minister and Minister of Interior, stated that, 

with regard to communal land issues, he recommended that we needed to allocate land with equity, 

transparency, efficiency and sustainability, and to speed up the registration of land titles.118 

Following this recommendation, the United Nations Office of the High Commissioner for Human 

Rights (UNOHCHR) in Cambodia prepared a draft discussion paper on potential reform of the 

communal land titling process for discussion with the government. However, the reform has no 

progress from the proposed actions of OHCHR.  

 

3.2.3 Limited Political Representatives, Literacy and Economic Status 

 
The small population indigenous peoples, the lack of political participation and 

representation, the limited language ability for Khmer literacy, the economic status are also the 

main factors limiting the legitimate rights and disregarding the interests of Cambodian indigenous 

peoples in policy making, decision making processes, and participation in activities that affect 

them.119  

 

In the parliamentary system of Cambodia, both in National Assembly and Senate, the law does not 

reserve the seats or quotas for Cambodian indigenous peoples to be members, unless they stand for 

election via a political party and get elected. Remarkably, two provincial governors who are of 

 
116 Supra note 13, p. 83. 
117 Supra note 114. 
118 Fresh News Asia, Samdech Krohom Sarheng provided five key recommendations at the Ministry of Land Management's Annual 

Meeting (December 2017), Fresh News Asia, available at  http://freshnewsasia.com/index.php/en/localnews/74450-2017-12-28-

05-43-55.html ( last visited 5 February 2021).  
119 Supra note 110, p. 6. 

http://freshnewsasia.com/index.php/en/localnews/74450-2017-12-28-05-43-55.html
http://freshnewsasia.com/index.php/en/localnews/74450-2017-12-28-05-43-55.html
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indigenous ethnicity have been appointed for Ratanakiri and Mondulkiri province. At the sub-

national level, after the decentralization of the government, there are numbers of indigenous 

peoples who have been elected as commune council members and chief of commune and village. 

To take part in these systems and to be appointed, the indigenous peoples must overcome financial 

constraints, be members of and be supported by a political party in election or nomination and be 

educated and able to speak and write Khmer language. There are some problems occurring in 

indigenous communities due to the involvement of commune council members, and chief of 

commune and village in coordinating, persuading, brokering, and witnessing land and resource 

transactions within the indigenous communities. 120 

 

The Cambodian indigenous peoples’ communities have difficulty following the legal process for 

registration of their community identity because of the language barrier, legal knowledge, 

communication, and documentations.121 The indigenous peoples can’t fulfill the requirements 

without support from others which is currently being provided by local NGOs both economically 

and technically on legal documentation. Notably, the Ministry of Education, Youth and Sports has 

established multi-language program for 6 indigenous groups for Khmer literacy education and the 

mother-tongue for indigenous children and the program runs on donors’ support. Furthermore, the 

local authorities have limited capacities in legal knowledge on the rights of indigenous peoples 

guaranteed by national laws and in the performance of their roles and responsibilities in 

enforcement of the laws.122  

 

Rhona Smith, “a process in which indigenous peoples and supporting organizations bear the bulk 

of the financial costs – is putting indigenous peoples in Cambodia at serious risk of losing their 

 
120 Stefant Ehrentraut, Challenging Khmer Citizenship: Minorities the State, and the International Community in Cambodia 

(2013), p. 138, University of Potsdam. 
121 Supra note 13, p. 71. 
122 Supra note 13, p. 3. 
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traditional lands and resources, in particular sacred forests and gravesites, and their distinct 

identities as indigenous peoples”. 123 The government institutions responsible for this registration 

also face budget constraints in doing the work effectively; furthermore, there is conflict of 

jurisdictions and insufficient cooperation between relevant ministries such as MRD, MOI, 

MLMPUPC and MoE regarding protected areas and forest land issues. The registration process of 

the legal recognition of the rights of indigenous communities is very costly and takes several years. 

Moreover, without financial and technical supports, the communities can’t obtain the legal status 

and the rights.124  

 

3.2.4 Uncertain Legal Requirement to Obtain FPIC  

 
As discussed in Chapter 2, some principles of FPIC such as access to information, 

consultation, and participation in making decisions are required by Cambodia laws through the 

EIA and SIA as well NPDIP. In addition to this, a Sub-decree on the procedure of EIA has adopted 

in 1999 and a Prakas on general guidelines for developing partial and full reports of EIA adopted 

to endorse such this requirement and to ensure the respect of the rights of the local communities 

are in place since 2009. The important of this Sub-decree and Prakas are to ensure that the impact 

on environment, local community and economic advantage are identified and minimized. In the 

general guideline in the Prakas, the element socio-economic aspects included demography, 

settlement and economic status that consist of employment, income (primary and secondary), land 

use, water use, energy use, infrastructure, education, public health and well-being, cultural 

heritages, historical monuments, ancient temples, pagodas, customs/traditions, indigenous people 

and tourism destination.125 In conducting EIA, the public participant and consultation with the 

affect community and people are required.126  

 
123 Supra note 100, p. 2.  
124 Supra note 100, p. 1. 
125 Supra note 80, Annex 1: Environmental Impact Assessment, 1 and 4.1, page 7 and 9, 2. 
126 Supra note 80. Chapter 5: Public Participant. 
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Simultaneously, the government of Cambodia is recommended to be more sensitive to the cultural 

practice of indigenous peoples127 and to implement a holistic approach to all issues that impact 

indigenous peoples. It also needs to obtain free, prior and informed consent from them for 

development projects that affect their interests.128  The adoption of FPIC in procedural safeguard 

requirement is vital for protecting the interests of Cambodian indigenous peoples, but how it is 

required needs more attention from the relevant stakeholders.    The principle of free prior informed 

and consent from the indigenous peoples is not recognized by those laws and regulations yet. 

However, the recently developed Guideline on Indigenous Peoples Planning Framework (IPPF) 

requires project proponents to obtain FPIC from the indigenous peoples’ communities for 

agriculture projects that receive loans from the WB. The below three case studies provide a full 

image of the situation of Cambodian indigenous peoples in practice and well reflect on the above-

mentioned findings; and based on the lessons learned from the practice so far, in case of human 

rights violation of the indigenous communities, there is only compensation. 

 

3.2.5 Limited Human Rights Protection Mechanism  

 
 Even though Cambodia has National Human Rights Committee and Human Rights 

Commissions, these two bodies are not empowered to deal with human rights violation complaints 

including indigenous rights issues. Moreover, the specific mechanisms in protection of indigenous 

peoples’ rights are not yet established either. The cultural right of religion and belief of indigenous 

communities are ignored to be protected by the State and the communities needed to find the way 

to claim their rights back with support from NGOs against the companies. Of course, the 

complaints from them may be submitted to these two bodies, but these two institutions have no 

other jurisdiction power besides receiving the complaint from the communities and responding to 

 
127 Supra note 111, para 17. 
128 Supra note 111, para 61 (c). 
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watchdog reports of NGOs and UN human rights system as such the UN Special Rapporteur and 

UPR. On another hand, although the right obtained after fulfilling all the legal process and obtained 

of the rights, the enforcement and excise of rights still a challenge for instance, the dispute between 

Hoang Ang Gai Lai (HAGL) Investment Company Vs. Twelve Cambodian Indigenous 

Communities, and Scofin KCD Company Vs. Bunong Community in Bousra. 

 

Hoang Ang Gai Lai (HAGL) is a Vietnamese Agribusiness company which invested in on Rubber 

Plantation in Ratanakiri Province and got land concession in Ratanakiri Province covering 8,371 

hectares from the government.129 IFC has involved in providing loan to two banks who provided 

loans to HAGL on this investment project in Cambodia.The plaintiff communities are located in 

the districts of Andong Meas and O’Chum and consists mainly of Jarai, Kachok, Tampuon, and 

Kreung peoples, who are identified and legally recognized by the government as indigenous 

communities. They are traditionally animist, and their culture, livelihoods and identities are 

intimately tied to the land, forests, and other natural resources of the region. On February 2014, 17 

villages in Ratanakiri lodged a complaint to the Compliance Advisor Ombudsman (hereafter, 

CAO) of IFC accusing that HAGL did not comply with IFC policies and Cambodia laws.130 The 

villagers accused further that HAGL violated their rights.131 Later on, CAO announced that the 

complaint was admitted and started mediation actions to solve the dispute which took several years. 

As a result, on March 26, 2019, the plaintiff communities got a victory against HAGL who had 

grabbed  their 20 spirit mountains and other dozens of spiritual significant areas after mediation of 

 
129 Michael Tatarski, Vietnamese agribusiness firm HAGL accused of clearing indigenous land in Cambodia, 15 June 2020, 

available at https://news.mongabay.com/2020/06/vietnamese-agribusiness-firm-hagl-accused-of-clearing-indigenous-land-in-

cambodia/ (last visited 7 February 2021). 
130 Office Compliance Advisor Ombudsman (CAO), Cambodia / VEIL II-01/Ratanakiri Province, available at  http://www.cao-

ombudsman.org/cases/case_detail.aspx?id=212 (last visited 7 February 2021). 
131 Office of the Compliance Advisor Ombudsman (CAO), Complaint concerning IFC investments in Tien Phong Commercial Joint 

Stock Bank (TPBank) and Vietnam Prosperity Joint Stock Commercial Bank (VPBank) (19 March 2019), p. 1, available at 

https://www.inclusivedevelopment.net/wp-content/uploads/2019/03/Complaint-to-CAO-re-HAGL_TPBank_VP-Bank-final-

with-annexes.pdf (last visited 12 August 2020).  

https://news.mongabay.com/by/michael-tatarski/
https://news.mongabay.com/2020/06/vietnamese-agribusiness-firm-hagl-accused-of-clearing-indigenous-land-in-cambodia/
https://news.mongabay.com/2020/06/vietnamese-agribusiness-firm-hagl-accused-of-clearing-indigenous-land-in-cambodia/
http://www.cao-ombudsman.org/cases/case_detail.aspx?id=212
http://www.cao-ombudsman.org/cases/case_detail.aspx?id=212
https://www.inclusivedevelopment.net/wp-content/uploads/2019/03/Complaint-to-CAO-re-HAGL_TPBank_VP-Bank-final-with-annexes.pdf
https://www.inclusivedevelopment.net/wp-content/uploads/2019/03/Complaint-to-CAO-re-HAGL_TPBank_VP-Bank-final-with-annexes.pdf
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the CAO.132 The Governor of Ratanakiri officially requested to the Ministry Agriculture to cut out 

64 disputed areas from the concession areas, including spirit mountains, wetlands, traditional 

hunting areas and burial grounds for the indigenous peoples to practice their beliefs, cultural 

traditions and to support their livelihoods. However, while the indigenous communities were 

waiting for the official possession back, the company continued to bulldoze two spirit mountains, 

wetlands, traditional hunting areas, burial grounds and destroyed old-growth forest which caused 

irreparable harm to land of priceless spiritual value to the communities in the agreed areas that 

governor requested to cut out for the communities.133 The plaintiff communities has lodged a 

second complaint to IFC again against HAGL on this. The complaint this time claimed further that 

the communities had suffered adverse impacts on living resources, loss of land, lack of 

compensation, lack of information disclosure and engagement with the people, and threat to 

spiritual, cultural, and indigenous practices.134 The complaint also claimed a failure to obtain the 

indigenous communities’ FPIC prior to conducting operations on their lands. The plaintiff sought 

remedy and asked the company to return the losses and impacted properties including reforestation 

of the high value trees and restoration of the religion sites.135 As confirmation, CAO Ombudsmen 

are ongoing in supporting this dispute settlement process.136 

 

Base on the above cases, although the plaintiff indigenous communities obtained the self-

 
132 Inclusive Development International, Cambodian indigenous communities win back their sacred land from Vietnamese rubber 

developer, available at https://www.inclusivedevelopment.net/cambodian-indigenous-communities-win-back-their-sacred-land-

from-vietnamese-rubber-developer/ (last visited 12 August 2020). 
133 Inclusive Development International, available at https://www.inclusivedevelopment.net/vietnamese-agribusiness-firm-hagl-

accused-of-clearing-indigenous-land-in-cambodia/ <accessed date: 14 August 2020>. See also  Michael Tatarski, Vietnamese 

agribusiness firm HAGL accused of clearing indigenous land in Cambodia, Mongabay News, dated 15 June 2020, available at 

https://news.mongabay.com/2020/06/vietnamese-agribusiness-firm-hagl-accused-of-clearing-indigenous-land-in-cambodia/ 

(last visited 14 August 2020). 
134 Office Compliance Advisor Ombudsman (CAO), Assessment Report Regarding Concerns in Relation to IFC’s Investment in 

TPBank and VPBank (#37920, #41043, #38038, #39020) in Cambodia (January 2020), p. 5-6, Office Compliance Advisor 

Ombudsman. 
135 Ibid, p. 7. 
136 Mehmet H. Mumcuoglu, IFC Response to CAO Assessment Report on Vietnam-based TPBank and VPBank projects (#37920, 

#41043, #38038 & #39020} in Cambodia (11 February 2020), available at http://www.cao-ombudsman.org/cases/document-

links/documents/IFCResponsetoCAOAssessmentReport_TPBankandVPBank_Cambodia.pdf (last visited December 2020). 

https://www.inclusivedevelopment.net/cambodian-indigenous-communities-win-back-their-sacred-land-from-vietnamese-rubber-developer/
https://www.inclusivedevelopment.net/cambodian-indigenous-communities-win-back-their-sacred-land-from-vietnamese-rubber-developer/
https://www.inclusivedevelopment.net/vietnamese-agribusiness-firm-hagl-accused-of-clearing-indigenous-land-in-cambodia/
https://www.inclusivedevelopment.net/vietnamese-agribusiness-firm-hagl-accused-of-clearing-indigenous-land-in-cambodia/
https://news.mongabay.com/2020/06/vietnamese-agribusiness-firm-hagl-accused-of-clearing-indigenous-land-in-cambodia/
http://www.cao-ombudsman.org/cases/document-links/documents/IFCResponsetoCAOAssessmentReport_TPBankandVPBank_Cambodia.pdf
http://www.cao-ombudsman.org/cases/document-links/documents/IFCResponsetoCAOAssessmentReport_TPBankandVPBank_Cambodia.pdf


 

  49 

determination right, but for claiming the cultural right of religion and belief to be respected and 

protected still a problematic. In addition to that, this example brought up that the plaintiff 

communities believe that outside grievance mechanism is more reliable than local one when their 

dispute involved foreign companies and financially involved by international financial institutions 

such as IFC. This example illustrates further that enforcement agency and local provincial authority 

has limited power to solve the dispute and enforcement of law.  

 

3.2.6 Remedy Mechanism 

 
The Constitution protects the citizens from the abuse of property rights and requires fair and 

just compensation when the government needs land for development in serving public interests. 

Even though some guidelines which have just been adopted recently, obtaining the right on the 

property by fulling legal process is still deemed necessary in order to have a strong legal ground in 

claiming rights to be respected and protected. It is quite challenging for the indigenous peoples to 

confront with the Government which is empowered by the Law on Expropriation and Law on 

Economic Land Concession to expropriate ownership on the property of individuals and 

communities. According to the Law on Expropriation 2009, for expropriation of citizens’ 

properties for serving public interests and developing the country’s infrastructure, the law requires 

proper compensation for the owners of the properties including immoveable properties.137 The 

following cases are the example on the failure of protection of the cultural right of religion and 

belief and the remedy to the affected indigenous communities.  

 

Lower Sesan II dam hydropower is an example to illustrate on this issue.  Lower Sesan II dam is a 

first mega hydropower dam in the country located in Stung Treng province (northeast of 

Cambodia). The project started construction in 2008 and was officially launched in early 2019 by 

 
137 Law on Expropriation, art. 22-24, Dated 28 February 2009. 
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the Prime Minister. This project is granted by the Government to Hydrolancang International 

Energy, a Chinese company with a joint venture with Royal Group Cambodia, and EVN 

International Joint Stock Company of Electricity Vietnam for study, construction, and management 

of the dam.138 The International Finance Cooperation (IFC) was revealed to have provided the loan 

for this project. IFC has been criticized for this investment because of  the project caused damage 

to the environment and human rights violation.139 The site of the project is on the river of Sesan 

which affected to  the groups of indigenous peoples who are residents in the project area such as 

Jaray, Kroeng, Lao, Phnong and Braov.140 At the upstream of the dam sit, there are 78,000 habitants 

including indigenous peoples.141 The indigenous peoples’ communities had strongly opposed the 

project because it caused harm to them.142 The reservoir of the dam heavily flooded the indigenous 

peoples’ residences such as Kbal Romeas village and places for their cultural practice and 

community’s identity. The impact destroyed the spirit forest, burial and sacred place of the 

community cultures and identities that were very important for the community wellbeing.143  

 

During the process of conducting EIA of this project, the affected people include indigenous 

peoples’ communities could not exercise their right to participation, consultation and access to 

information as required by Sub-decree on EIA and Forestry Law. This process was conducted just 

 
138 Kimberley Ogonda, Expected social and environmental impacts from construction and operation of the Lower Sesan II Dam, in 

Kristin O’Connell, Mark Grimsditch and David Hindley eds, (2014), p. 10, International Rivers, USA. 
139 Zsombo Peter, World Bank Helped Fund Controversial Dam: Report, The Cambodia Daily, 10 October 2016, available at 

https://www.cambodiadaily.com/editors-choice/world-bank-helped-fund-controversial-dam-report-119055/ (last visited 31 

May 2019. 
140 Key Consultants, The Final Full Report of Environmental Impact Assessment, Lower Sesan II Hydropower Project, Stueng 

Treng Province, Cambodia (2009), Chapter 4, 4.4 Social and Cultural Resource, p. 125, Key Consultants Cambodia. 
141 Supra note 129, p. 5. 
142 International Rivers, 3S Community Joint Statement on the Lower Sesan 2 Hydropower Dam available at 

https://archive.internationalrivers.org/resources/3s-community-joint-statement-on-the-lower-sesan-2-hydropower-dam-4283 

(last visite 1 November 2020). 
143 Hensengerth, Oliver, Regionalism, Identity, and Hydropower Dams: The Chinese-Built Lower Sesan 2 Dam in Cambodia (2017), 

[46, Volume 3], p. 98-99, Journal of Current Chinses Affairs, GIGA German Institute of Global and Area Studies, Institute of 

Asian Studies, in co-operation with the Lau China Institute at King’s College London, and Hamburg University Press.  

https://www.cambodiadaily.com/editors-choice/world-bank-helped-fund-controversial-dam-report-119055/
https://archive.internationalrivers.org/resources/3s-community-joint-statement-on-the-lower-sesan-2-hydropower-dam-4283
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for formality of the study report.144 In the process of the survey on impact, there were only three 

groups of Khmer, Lao and Phnong were met and interviewed, while other indigenous communities 

were not able to join.145 The first  public consultation with the potential most affected people during 

the EIA process conducted in February 2008 confirmed that 85 percentage of attendees disagreed 

with the project, while the second public consultation in April 2008  confirmed that 94 percentage 

of the attendees agreed with the project, but the majority of attendees disagreed with the 

compensation and relocation policy.146  The government and company have provided 

compensation for and relocated more than 200 families who lived in Kbal Romeas to a new place, 

but 60 indigenous families refused to leave and accept the compensation because they were 

concerned of the losing their way of life and giving up their culture and tradition.147 However, due 

to safety reasons from flooding, some of these remaining families accepted the compensation and 

were relocated to a new place unwillingly where the new location did not have cultural and 

traditional areas such as sacred and religious places like their old habitat, which would to the loss 

of their identity and daily life support dependent on natural resources. The compensation policy 

does not consider the value of culture, spiritual forest and religious place of the indigenous 

communities and ignores to arrange these at new location, although the law required.148  

 

Another example, Scofin KCD Company Vs. Bunong Community in Bousra, Scofin KCD, a 

French company getting financial support from Bellore Croupe Company in France invested on 

Rubber Plantation in Cambodia. Scofin grant the investment right and land concession land from 

the government of Cambodia and started the project in 2008. After that, the project led to a serious 

dispute regarding the violation of the rights of Bunong Community in Bousra, Mondulkiri. The 

 
144 United Nations Human Rights Council, Outcome of the Universal Periodic Review: Cambodia (August 7, 2014), Decision 

Adopted by the Human Right Council, 26/114, Twenty-sixth session, Agenda item 6, A/HRC/DEC/26/114, Human Right 

Council.  
145 Ibid, p. 125. 
146 Supra note 143, p. 100-104.  
147 Cristina Maza and Phak Seangly, Sesan Dam to Bring Power, Pain, Phnom Penh Post, 28 April 2017. Available at 

https://www.phnompenhpost.com/national-post-depth/sesan-dam-bring-power-pain (last visited 22 May 2019). 
148 Supra note 143, p. 99. 

https://www.phnompenhpost.com/author/cristina-maza/98525
https://www.phnompenhpost.com/author/phak-seangly/3520
https://www.phnompenhpost.com/national-post-depth/sesan-dam-bring-power-pain
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Bunong Community in Bou Stra, who are the plaintiff, has completed two required procedures of 

recognition of the self-identification and self-determination legally. However, because the 

community land has dispute with the company, the legal ownership on the land is not recognized 

by the government yet. The Bunong Community has protested against the investment of the 

company since the beginning, and the company agree to pay the compensation to those who 

recognized by the local authority on the property rights, but the company failed to execute the 

promise.149 Bunong Community in Bou Stra has filed a lawsuit to Court in Paris, France on this 

dispute.150 The lawsuit demand for remedy from Bellore Croupe and Scofin Company because the 

Company infringed Cambodian laws and international laws151 that caused damages to their 

community’s land, tradition, customs and sacred location.  

 
As the seen in lower Sesan II hydropower and Scofin KCD Company Vs. Bunong Community in 

Bousra, the cultural right of religion and belief of the indigenous communities is ignored to be 

respected and protected by State, while their self-determination is also neglected to be respected. 

Although EIA is a safeguard procedure to avoid impact and minimize the harm to the communities 

and rights, but it does not properly follow, and all the concerns of the indigenous peoples is not 

well addressed and settled. The EIA procedure is not sufficiently conducted while the right to 

participation, expression, access to information and participation in making decisions which is the 

foundation of FPIC does not sufficiency implementation. More importantly, the compensation on 

culture and religious value into monetary is the problem while the relocation mechanism is unable 

to ensure the preservation of culture and availability of spiritual and ancestor forest, and religion 

worship. The right to get compensation is guarantee by the Constitution and the Law on 

Expropriation should be retroactive apply to the compensation policy to the impact communities. 

 
149 Supra note 5, p. 1. 
150 Chheang Bopha, Cambodian Phnong Indigenous Community Suit Against Bollore Group to Paris Court, date 1 October 2019, 

Radio French International, available at https://www.rfi.fr/km/cambodia/20191001-Cambodian-Phnong-minority-in-French-
courts-against-Bolloré-Groupe (last visited 11 August 2020).  

151 Ibid. 

https://www.rfi.fr/km/cambodia/20191001-Cambodian-Phnong-minority-in-French-courts-against-Bolloré-Groupe
https://www.rfi.fr/km/cambodia/20191001-Cambodian-Phnong-minority-in-French-courts-against-Bolloré-Groupe
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More importantly, the relocation and fair and just compensation have been neglected on cultural 

right of religion and belief in the new residential areas, which is the main reason that indigenous 

communities refused to leave from their territory. 
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Chapter IV                                                                                                                                  

CONCLUSION AND RECOMMENDATIONS 

 

5.1 Conclusion  

 
In conclusion, the cultural right of religion and belief of Cambodian indigenous peoples 

are under restriction and have not been fully implemented, respected and protected as a range of 

main factors obstacles to enforcement of the right as below. 

 

First, the procedures to claim the right is restricted by the Sub-decree No. 83 and Law on 

Association and Non-governmental Organization. To be respected and protected of the right, 

Cambodian indigenous peoples need to follow complicated and lengthy procedures through which 

they sometimes can’t claim their legitimate rights when their communal forest and land are 

subjects of the dispute between them and a private company.  

 

Secondly, Sub-decree No. 83 and Law on Protected Areas has limited the exercise of the right that 

are guaranteed by Constitution, Land Law and international law ratified by Cambodia.  

 

Third, the social factors of political representativeness, language literacy and legal knowledge and 

economic constraints of the indigenous peoples are other significant barriers for Cambodian 

indigenous communities to be respected the self-determination right and protected cultural right 

of religion and belief that guarantee by the Constitution and international treaties ratified by 

Cambodia.  

 

Fourth, the FPIC principle which is an important principle in safeguarding indigenous peoples’ 

rights are still left in the loophole of the law.  
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Fifth, Cambodia has limited human rights protection mechanism for Cambodian indigenous 

peoples and ineffective mechanism in settlement of dispute resulting from development projects.  

 

Last, the remedy mechanism in settlement of the impact still ineffective in the aspect of protection 

system and the enforcement of law by government agencies are also ineffective which has 

consequently led to violation of the right.  

 

5.2 Recommendations  

 

Therefore, in order to ensure that the cultural right of religion and belief of Cambodian 

indigenous peoples is fully implemented and respected, this research provides the following 

recommendations:  

- The simplification of the procedures and shortening the time for community self-

determination registration to be eligible to claim the rights is needed. The government 

should amend Sub-decree No. 83 and LANGO. By this amendment, establishing one 

window process is also necessary to combine stage 1 and stage 2 in response to this 

simplified and less-time consuming process. These simplified procedures also help to 

reduce the financial burden of both government and indigenous communities. The relevant 

stakeholders such as UNOHCHR, NGOs and indigenous people communities need to 

consult in order to establish this mechanism by getting some practical inputs from the 

indigenous peoples in Cambodia. 

- The government should amend Sub-decree No. 83 on limitation of the right on communal 

spirit forest and land right size for maximum 7 hectares by considering the community 

population and their customary practice as recognized by Land Law and international laws. 
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- The government should remove the limitation of exercising of the rights of the indigenous 

communities by amending the Law on Protected Areas to allow indigenous peoples to 

exercise of their cultural right of religion and belief more widely such as burial, religion 

praying and other traditions, except for any activities that harm or destroy forest and 

biological diversity in the protection zone. Specifically, the article 11 of the Law on 

Protected Areas 2008 is incompatible with this article 8 (j) of the Biological Diversity 

Convention; thus, the amendment of Law on Protection Zone 2008 needs to include 

indigenous peoples’ community roles, and access to certain practice of their custom such 

as religion and belief.   

- The Free, Prior and Informed Consent (FPIC) principle needs to be incorporated into the 

laws and regulations as a safeguarding procedure for protection of the right. The Free 

means the consent to the development/investment projects or protected area establishment 

has not been imposed or manufactured but obtained through free consultation and 

voluntary negotiations. Prior is the indigenous communities have been informed and 

consulted with sufficiently in advance of decision-making. Inform is the full disclosure of 

information relevant for development/investment projects or protected area establishment 

in a form accessible and understandable to indigenous communities. And lastly, Consent 

is the need to build on full indigenous participation in all major phases through their own 

freely chosen representatives including the right to access relevant technical/legal services. 

This can be incorporated into the recent regulation on EIA/SIA or the national policy on 

Cambodian indigenous people’s development that could be upgraded to the law on 

protection of indigenous peoples. To archive this, the government, and stakeholders such 

as UNOHCHR and NGOs who work with indigenous communities should work together 

to establish this safeguarding regulation both in term of EIA and SIA which FPIC is 

compulsory and in line with the law on protection of Cambodian indigenous people. At the 

same time, the law enforcement agency needs to promote it for public information and 
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special focus on indigenous communities as well as related stakeholders who work on 

indigenous people’s communities.  

- It is important that the government needs to ensure that all the laws and regulations are 

duly followed and enforced by law enforcement agencies. So, an effective monitoring 

mechanism on this should be established in the current system through the Human Rights 

Committee and Commission and remedy mechanism. The government should expand the 

jurisdiction of mechanisms in protection of indigenous peoples’ rights by empowering the 

National Human Rights Committee and Commission to settle human rights violation cases. 

In addition to that, the government should strengthen effective and trusted mechanisms to 

resolve disputes arising from development projects. Moreover, partnerships between 

government agencies, NGOs and civil society who work with indigenous peoples’ 

communities should be strengthened by establishing regular dialogues for better 

understanding each other and for joint monitoring on the due process of the law. 

- Both the government and stakeholders should promote more education both indigenous 

ethnic literacy and Khmer literacy. Lastly, raising more awareness about the law that 

protect their rights is also need as well as legal procedure for their exercising of the right, 

to the indigenous communities in order to help them to exercise and protect their rights 

legally.
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