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INADMISSIBILITY OF EVIDENCE 

1. Indirect evidence includes reports of international NGO, hearsay evidence, the media, and the 

photograph.1 In general, indirect evidence must be assigned as a lower probative value than direct 

evidence.2 

2. The Defense argues that the Office of the Prosecution (“OTP”) based largely on indirect 

evidence, including the report from the International Human Rights Defender (“IHRD”), the 

hearsay from Mr. X, the interview of Mr. Brian’s claim and the social media images. Therefore, 

the Defense would like to request the Court dismiss the evidence. 

I. THE CASE AGAINST MR. GRAVUS IS INADMISSIBLE PURSUANT TO ARTICLE 17 

OF THE ROME STATUTE. 

3. A case is inadmissible if the case concerned is being investigated by State which has jurisdiction 

over it pursuant to Art. 17(1)(a), or if the case is of sufficient gravity to justify further actions at 

the ICC (“the Court”) pursuant to Art.17(1)(d). The Defense respectfully submits that the case 

against Mr. Gravus is currently being investigated by Hanatun and that Hanatun is willing and 

able to investigate. The Defense also submits that the case is not of sufficient gravity. 

I. A. The same case against Mr. Gravus is being investigated by Hanatun. 

4. For a case to be inadmissible, the national investigation must cover the same individual and 

substantially the same conduct as alleged in the proceedings before the Court.3 The conduct that 

defines the case is both the suspect’s conduct and the incidents under investigation which is 

imputed to the suspect.4 In the present case, the conduct investigated by the OTP includes the 

incidents in Castaria from March 2019 until September 2021.5  

5. The Defense submits that the investigation of the military court is much broader than that of the 

OTP in temporal scope as it encompasses incidents since 3 November 2015.6 Furthermore, the 

main actor of possible crimes on 3 November 2015 was Mr. Gravus himself,7 indicating “same 

                                                 
1 ICC, Prosecutor v. Ruto and Sang, ICC-01/09-01/11-373, Decision on Confirmation of Charges pursuant to Article 

61(7)(a) of the Statute, 4 February 2012, para. 69.  
2 Ibid, para. 74. 
3 ICC, Prosecutor v. Kenyatta, ICC-01/09-02/11-274, Judgment on the Appeal of the Republic of Kenya against the 

Decision of Pre-Trial Chamber II of 30 May 2011 entitled “Decision on the Application by the Government of Kenya 

Challenging the Admissibility of the Case Pursuant to Art. 19(2)(b) of the Statute”, 30 August 2011, para. 1. (“Kenyatta 

Case, 2011”) 
4 ICC, Prosecutor v. Al Hassan, ICC-01/12-01/18-601-Red, Judgment on the appeal of Mr Al Hassan against the 

decision of Pre-Trial Chamber I entitled ‘Décision relative à l’exception d’irrecevabilité pour insuffisance de gravitéde 

l’affaire soulevée par la défense’, para. 65. 
5 Procedural History, para. 2. 
6 Fact, para. 18. 
7 Ibid, paras. 6 & 18. 
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person”. Should the Court find Mr. Gravus is not being investigated, the Defense further submits 

that, at this early stage of the military court’s investigation, it is unreasonable for it to investigate 

specifically Mr. Gravus as it has not completed its investigation; thereby, has yet to provide 

concrete parameters of its case.8 

I.B. Hanatun is willing and able to carry out the investigation 

6. When there is an on-going investigation or prosecution, a declaration of inadmissibility is subject 

to a finding that the relevant State is neither willing nor able to genuinely conduct its national 

proceedings in relation to that case within the meaning of Arts. 17(1)(a), 17(2) and 17(3) of the 

Statute.9  

7. Willingness is determined by intent to bring the person concerned to justice.10 Here, the 

proceedings against Mr. Gravus are conducted impartially by the newly established military court 

that runs independently and exclusively over the possible crimes within Castiria, based on 

suggestions from national and international human rights organizations.11 Besides, the fact that 

the military court did not release Mr. Gravus based on the recommendation of the high-ranking 

military officers demonstrates the court’s integrity and genuine intent to prosecute Mr. Gravus.12 

8. Inability is determined by the availability of the national judicial system.13 In the present case, the 

new military court was established with the sole purpose to prosecute the alleged crimes 

committed as of 3 November 2015, with Mr. Gravus as the main suspect; thereby, demonstrating 

Hanatu’s ability to conduct investigation and prosecute the alleged crimes effectively. .14 

9. The Defense further submits that the decision to transfer Mr. Gravus to the Court was not a 

question of unwillingness or inability to proceed. Rather, it was a choice driven by politics that 

the new government has made to deter the possibility of another coup that led by Mr. Gravus, 

especially since a number of high-ranking military officers seems to support Mr. Gravus.15 Hence, 

since the situation has stabilized, Mr. Gravus should be transferred back to Hanatun.  

10. Moreover, ICC which shall be complementary to national criminal proceedings, must prioritize 

national proceedings when it could,16 as in the present case, especially by referring the current 

case back to the military court that is taking progressive actions. The development of current 

                                                 
8 Fact, para. 18. 
9 ICC, Situation in the Democratic Republic of Congo, ICC-01/04-520-Anx2, Decision on the Prosecutor's Application 

for warrants of arrest, Art. 58, 10 February 2006, para. 32. 
10 Rome Statute, Art. 17(2). 
11 Fact, para. 18. 
12 Ibid; Fact Clarification, 3. 
13 Rome Statute, Art. 17(3). 
14 Rome Statute, Art. 17(3); Fact, para. 18. 
15 Fact, para. 18. 
16 Rome Statute, Preamble, para. 6; OTP, Policy Paper on Preliminary Examination, para. 101. 
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national proceedings has proved that the case should be inadmissible at ICC.17 Unlike at the time 

of the warrant of arrest, Mr. Gravus no longer enjoys immunities from Hanatun’s domestic 

criminal jurisdiction. Furthermore, in contrast to Yakatom case where domestic law gave primacy 

to ICC while precluding national criminal jurisdiction,18 the military court has no bearing on its 

power; hence, it could exercise its jurisdiction on all levels within its territory.  

11. While the Defense acknowledges that admissibility challenges should be brought by Hanatun at 

the earliest opportunity if they wish to assert jurisdiction over Mr. Gravus,19 such challenge need 

not to be made right after the warrant of arrest,20 and should only be made once there is sufficient 

evidence pointing to Hanatun’s investigation of Mr. Gravus.21 However, this evidence would be 

available only after concluding the investigation in August 2022; thus, if Hanatun asserts 

jurisdiction now, their challenge would simply be dismissed.  

12. In any event, if the Court views the current case against Mr. Gravus inactive, since the Defense 

argues the willingness and ability of the military court, the Court must then invite Hanatun to 

submit its observation.22 In this regard, the judgment of Appeal in Yekatom has provided 

significant guidance in two aspects: (1) current inactivity does not automatically render the case 

admissible if the situation in domestic proceedings seems to have changed, and (2) before the 

Court could rule Hanatun has failed to take action, Hanatun must be given the opportunity to 

submit its view to clarify its intention and ability whether they now wish to take actions within a 

fixed period, if given the opportunity to do so.23 Therefore, the Court must refrain from ruling on 

this matter if it has yet invited the observation from Hanatun. 

I.C. The case is not of sufficient gravity to justify further action by the Court 

13. Gravity may be assessed by four criterias: scale, nature, manner of commission, and impact.24 

Scale is assessed by the number of victims.25 Nature refers to unlawful behavior.26 Manner refers 

                                                 
17 The Prosecutor v. Katanga  and Chui, ICC-01/04-01/07-1497 OA8, Judgment  on  the  Appeal  of  Mr. Germain 

Katanga  against  the  Oral  Decision  of  Trial  Chamber  II  of  12 June  2009 on the Admissibility  of  the  Case, 25 

September  2009, para. 56. 
18 ICC, Prosecutor v. Yekatom, ICC-01/14-01/18-456, Yekatom Defense’s Admissibility Challenge—Complementarity, 

17 March 2020, para. 28. 
19 Rome Statute, Art. 19(5). 
20 Kenyatta Case, 2011, para. 45. 
21 Kenyatta Case, 2011, para. 2. 
22 ICC, Prosecutor v. Yekatom, ICC-01/14-01/18-678-Red, Judgment on Mr Yekatom’s Appeal against Trial Chamber 

V’s “Decision on the Yekatom Defense’s Admissibility Challenge”, 11 February 2021, para. 1. (“Yekatom Case, 

2021”). 
23 Yekatom Case, 2021, para. 45. 
24 ICC, Situation in the Registered Vessels of the Union of the Comoros, the Hellenic Republic and the Kingdom of 

Cambodia, ICC-01/13-111, Decision on the ‘Application for Judicial Review by the Government of the Comoros’, 16 

September 2020, para. 20.  
25 Ibid. 
26 Ibid. 
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to means employed to execute the crimes.27 Impact means damages are done to direct and indirect 

victims.28 However, the scale in the present case of 286 killed, 150 arrested, and deaths due to 

famine,29 was not comparable to the Situation in the Republic of Kenya where nearly 1,220 people 

were killed, 3,561 seriously injured and 350,000 persons displaced.30 The deprivation of life was 

not done arbitrarily but occurred only after resisting a lawful arrest. Moreover, the conducts, 

where discrimination is alleged, were carried out of necessity to ensure national security and 

public order, while strictly complying with authorized measures, in order to retaliate against 

imminent terrorist attacks.31 Hence, the gravity of the case is not sufficient. 

II. THE CASE AGAINST MR. GRAVUS CONCERNING GENOCIDE BY KILLING 

CASTIRIAN MEN AND DELIBERATELY INFLICTING CONDITIONS OF LIFE ON 

CASTIRIANS CALCULATED TO BRING ABOUT THEIR PHYSICAL DESTRUCTION 

DOES NOT FALL UNDER THE JURISDICTION OF THE COURT 

14. Pursuant to the submission made on 16 June 2022, the Defense contested the jurisdiction of the 

Court to hear the case against Mr. Gravus. To fall under the jurisdiction of the Court triggered by 

UNSC’s referral, a crime must simultaneously fall within the following jurisdictional parameters: 

ratione materiae under Art. 5, ratione temporis under Art. 11 while ratione personae or ratione 

loci are exempted in the present case under Art. 12(2). 

15. First and foremost, the Defense contends that the Rome Statute, same as any other statute, must 

abide by the rule governing treaties, the Vienna Convention on the Law of Treaties (“VCLT”). 

Particularly, pursuant to Art. 34, a treaty cannot create obligations for a State without its consent. 

The Defense proclaims that, Art. 13(b) of the Statute which imposes the obligation over non-State 

Parties inherently violates VCLT. Hence, the Statute cannot bind Hanatun, and consequently the 

ICC does not have jurisdiction to hear the case. 

16. Should the Court find that it has no authority to question the logic of drafters of the Statute over 

Art. 13(2),32 the Defense alternatively submits that the principle of legality is vitiated. In 

Prosecutor v. Al Rahman, the Court may exercise jurisdiction triggered by UNSC referral, only 

over an individual who could have reasonably expected to face prosecution under national or 

                                                 
27 Ibid. 
28 Ibid. 
29 Fact, paras. 12, 14 & 15. 
30 ICC, Situation in the Republic of Kenya, ICC-01/09, Decision Pursuant to Art. 15 of the Rome Statute on the 

Authorisation of an Investigation into the Situation in the Republic of Kenya, 31 March 2010, para. 190. 
31 Fact, paras. 9-16. 
32 ICC, Prosecutor v. Al Rahman, ICC-02/05-01/20, Decision on the Defence ‘Exception d’incompétence, 17 May 

2021, para. 41. 
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international law.33 In the present case, no evidence suggests that genocide is enacted as a crime 

under Hanatun’s national law. While the Defense acknowledges genocide is an international 

crime, Mr. Gravus could not have expected to face prosecution because, Art. VI of the Genocide 

Convention requires Hanatun to firstly accept the jurisdiction of any international penal tribunal 

before being subjected to such authority.34 Additionally, no evidence suggests Hanatun is a 

member of the UN Charter, so Hanatun is also not subjected to the UNSC referral. 

17. Alternatively, the Defense submits that jurisdiction ratione materiae is not satisfied as there are 

no reasonable grounds to believe the crimes under Art. 6(a) and Art.6(c) have been committed. 

II.A. The NDS and SPG did not commit genocide under Art. 6(a) while the police department 

and SPG did not commit the crime of genocide under Art. 6(c) 

II.A.1. The actus reus of the crime of genocide under Art. 6(a) is not established. 

18. For the act to constitute genocide under Art. 6(a), the perpetrator must kill one or more people 

who belonged to a particular national, ethnical, racial, or religious group.35 Killing may be defined 

as intentional but not necessarily premeditated murder.36 Right to life may be derogated if 

absolutely necessary, in order to effect a lawful arrest,37 and must not be deprived arbitrarily.38  

19. The Defense accepts that Castirian is an ethnic group due to a shared common language,39 but 

recall that the term ‘Castirian’ also refers to the general population of people living in Castiria.40 

In the present case, the death of two hundred plus eighty-six Castirian men as reported by IHRD 

merely signifies the death of a number of men who lived in Castiria, since it is very unlikely that 

IHRD was able to accurately determine the ethnicity of all victims.41 Furthermore, the Defense 

contends that in times of public emergency, such deprivation of life is necessary and justified, 

given the dangerous nature of these terrorist suspects and their prior brutality.42  Their death were 

either to effect lawful arrest or to prohibit the spread of terrorism from Castiria, given its strategic 

                                                 
33 ICC, Prosecutor v. Al Rahman, ICC-02/05-01/20 OA8, Judgment on the appeal of Mr Abd-Al-Rahman against the 

Pre-Trial Chamber II’s “Decision on the Defence ‘Exception d’incompétence’ (ICC-02/05-01/20-302)”0, 1 November 

2021, para. 1. 
34 ICJ, Bosnia and Herzegovina  v. Serbia and Montenegro, I.C.J. Reports 2007, p. 43, Case Concerning Application of 

the Convention on The Prevention and Punishment of the Crime of Genocide, 26 February 2007, p.43, para. 445; 

Genocide Convention, Art. 6. 
35 Elements of Crime, Art. 6(a), Elements 1 & 2. 
36 ICTY, Prosecutor v. Kayishema and Ruzindana, ICTR-95-1-A, Judgment, 1 June 2001, para. 151. 
37 ECHR, Strasbourg: Directorate of Information, 1952. Print, Art. 2(2)(b). 
38 ICCPR, 6 December 1966, UNTS, vol. 999, p. 175, Art. 6(1). 
39 Fact, paras. 4 & 5; ICTR, Prosecutor v. Akayesu, ICTR-96-4-T, Judgment, 2 September 1998, para. 513. 
40 Fact Clarification 3. 
41 Fact, paras. 12-14. 
42 Fact, paras. 9. The ambush was near a populated area that consequently led to innocent civilian deaths, and soldiers 

died while brutally burnt alive. 
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location in the middle of Hanatun. Hence, the actus reus of genocide under Art. 6(a) is not 

established. 

II.A.2.The actus reus of the crime of genocide under Art. 6(c) is not established. 

20. For the act to constitute genocide under Art. 6(c), the perpetrator must inflict certain conditions 

of life calculated to bring about physical destruction upon one or more persons who belonged to 

a particular national, ethnical, racial or religious group.43 Such conditions may include: 

deprivation of food for an unreasonable period.44 

21. In the present case, the blockade to enter and leave Castiria was imposed by the police department, 

with the sole purpose to arrest terrorist suspects in Castiria. Given the fact that Castiria sits in the 

middle of Hanatun,45 the terrorist suspects could escape in any directions, which would lead to 

threat of terrorism from elsewhere, unless tightly contained as such. Such a measure was merely 

intended to cause minor inconvenience for people to travel for a short period of time.46 Moreover, 

the blockade was only placed for as long as it needed to be, demonstrated by the fact that they 

were removed even before pressure from the international community.47 

22. Furthermore, the closing of local businesses was mainly to protect the local from the danger of 

CNF attacks and to allow the security forces to operate in its fullest capacity.48 No evidence 

suggests the lack of other basic necessities such as electricity or running water. Were they 

deprived of food, the Castirian people would not have lasted for over two months, but instead 

there would have been protests to demand humanitarian assistance to show their dissatisfaction.49 

Given the prosperity of  Castiria’s economy and strong tradition in agriculture,50 the severe famine 

was unforeseeable. Besides, the unclear cause of death through the social media picture may very 

well be due to drought. The Defense further contends that the famine happened so suddenly due 

to economic instability all across Hanatun. Hence, the actus reus of genocide under Art. 6(c) is 

not established. 

                                                 
43 Elements of Crime, Art. 6(c), Elements 1, 2, 4. 
44 Elements of Crime, footnote 4; ICTR, Prosecutor v. Kayishema and Ruzindana, ICTR-95-1-T, Judgment, 21 May 

1999, para. 114-116. 
45 Fact, para. 4. 
46 Fact, paras. 14, 15. The blockade to leave Castiria was 4 months. 
47 Fact, paras. 15, 16. 
48 Fact, para. 15. 
49 Fact, para. 6. 
50 Fact, paras. 4, 5. 
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II.A.3. The mens rea of the crime for genocide under Art. 6(a) and Art.6(c) is not established 

23. In order to establish subjective elements for genocide, (i) a general subjective element which 

consist of “ intent and knowledge” under Article 30 of Rome Statute, and (ii) a specific intent to 

destroy in whole or in part of the target group must be fulfilled.51  

 First, the NDS, SPG, and police department did not possess general intent 

24. Pursuant to Art. 30 of Rome Statute “knowledge” is defined as the awareness that a circumstance 

exists or a consequence will occur in the ordinary course of events.52  “Intent” refers to the 

intention to engage in the conduct as well as the awareness that a consequence will occur in the 

ordinary course of events.53 Here, the NDS and SPG could not have known who would or would 

not resist their arrest, therefore, could not have premeditated who to kill.54 Besides, the police 

department could not have known that blocking routes would lead to famine given Castiria’s 

ability to manage on its own.55 Hence, NDS, SPG, and police department did not possess general 

intent. 

 Second, the NDS, SPG, and police department did not possess specific genocidal intent 

25. Specific intent of genocide is higher than the normal requirement of intent under article 30 of the 

Statute.56  It is not enough  that the members of the group are targeted because they belong  to  

that  group,  or because  the  perpetrator  has  a  discriminatory  intent.57  The intent must be 

higher, in that, they must intend to destroy.58 Genocidal intent may be inferred from: (a) when 

victims are systematically targeted on account of their membership in a particular group, (b) 

destructive acts directed on the same group were committed by the same or similar offender, (c) 

such acts are based on genocidal policy, (d) members beside targeted group are left untouched, 

or (e) derogatory speeches.59  

26. Although the Defense acknowledge that there were discriminations between Hanu ethnicitites 

and Castirian ethnicities; however, such discrimination has not reached the threshold of intent to 

destroy. With regards to alleged genocide by killing committed by NDS and SPG, the victims 

were only those who resisted arrest. This is supported by the fact that anyone else who did not 

resist arrest was not killed, and the fact that not everyone who tried to leave Castiria were killed, 

                                                 
51 ICC, Prosecutor v. Al Bashir, ICC-02/05-01/09-3, Decision on the Prosecution's Application for a Warrant of Arrest 

against Omar Hassan Ahmad Al Bashir, 4 March 2009, para. 139. 
52 Rome Statute, Art. 30(3). 
53 Rome Statute, Art. 30(3). 
54 Fact, para.12. 
55 Ibid, para. 5. 
56 Elements of Crime, Article 6, Introduction (c). 
57 ICC, Prosecutor v. Al Bashir, ICC-02/05-01/09-3, Decision on the Prosecution’s Application for a Warrant of Arrest 

against Omar Hassan Al Bashir, 4 March 2009, para. 140. 
58 Ibid. 
59 ICTY, Prosecutor v. Karadžić, IT-95-5/18-T, Public Redacted Version of Judgment Issued on 24 March 2016 Vol. I 

of IV, 24 March 2016, para. 550; ICTR, Prosecutor v. Muvunyi, ICTR-00-55A-T, Judgment, 11 February 2010, para. 

29.  
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but merely blocked at checkpoints.60 Considering Mr. X testimony, if NDS or SPG could not 

identify ethnicity on the spot, anyone regardless of ethnicity, could have been shot if resisted 

arrest.61  

27. Furthermore, the Defense submits that the fact which refers Castirian ethnic live ‘predominantly’ 

in Castiria,62 merely indicates that most Castirian ethinic live in Castiria, but not that the majority 

of population of Castiria are Castirian ethnic. Should the Court find otherwise, the Defense 

contends that since the famine affected the entirety of Castiria, other ethnic and religious group 

who lived alongside Castirian were equally subjected to conditions of life;63 signifying that 

victims are not distinct from each other.  

28. The Prosecutor may argue that Mr. Gravus’s derogatory speech and counter-terrorism campaign 

amounted to genocidal policy. However, the Defense submits that: (1) his aggressive speech to 

‘destroy Castirians and its supporters’ right after the military ambush was fueled by his emotion 

given the fact that his fellow innocent soldier and people were brually killed,64 (2) his speech only 

referred to CNF terrorists,65 (3) his campaign used strong and aggressive terms to deter the 

terrorists not to commit further cruelty,66 and (4) the term ‘their Castirian supporters’ in the 

campaign merely signifies CNF supporters regardless of ethnicity who live in Castiria, given that 

CNF may have supporters who live elsewhere.67 Hence, specific intent is not established. 

II.A.4. The conduct did not take place in the context of a manifest pattern of similar conduct 

against that group 

29. The magnitude, consistency and planned nature of the crimes could prove a manifest pattern.68 

However, in our case, although the death of two hundred men seems to be consistent as it is 

committed in one day that is because it was the only day to implement arrest.69 Besides, kicking 

of pregnant women and taking girls for sexual service occured as isolated acts committed by 

members of SPG.70 Hence, the alleged conducts did not occur within a manifest pattern. 

                                                 
60 Facts, paras. 12 & 14. 
61 Ibid, para. 13. 
62 Ibid, para. 4. 
63 Ibid, para. 4. 
64 Ibid, para. 9. 
65 Ibid, para. 10. 
66 Ibid, para. 11(a). 
67 Ibid, para. 11(a), 7. 
68 ICC, Prosecutor v. Al Bashir, ICC-02/05-01/09-94, Second Decision on the Prosecution’s Application for a Warrant 

of Arrest, 12 July 2010, para. 14.  
69 Facts, para. 12. 
70 Ibid, paras. 13 & 14. 
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III. MR. GRAVUS IS NOT CRIMINALLY RESPONSIBLE  FOR GENOCIDE BY 

KILLING  CASTIRIAN MEN AND DELIBERATELY INFLICTING CONDITIONS OF 

LIFE ON CASTIRIANS PURSUANT TO ARTICLES 28 (A) & (B) OF THE ROME 

STATUTE  

30. The Defense submits that superior responsibility of a commander of Mr. Gravus under Art. 

28(a)&(b) of the Statute is not established if one of the following exists: (a) Mr. Gravus did not 

effectively acted as a military commander and did not have effective command and control over 

NDS and SPG, and if Mr. Gravus did not have superior-subordinate relationship over the police 

department, (b) Mr. Gravus had no knowledge regarding the commission of the crime, and (c) 

Mr. Gravus has not failed to take necessary and reasonable measures to prevent or repress the 

commission of the crime or to submit the matter to the competent authorities for investigation and 

prosecution. 

III.A. Mr. Gravus could not exercise effective control over NDS and SPG, and there was no 

superior-subordinate relationship with the police department 

45. Command is described as authority, especially over armed forces, and authority is defined as the 

'power or right to give commands and demand obedience.'71  

46. Although the Defense agrees that Mr. Gravus acted effectively as military commander, he did not 

possess effective command and control over NDS and SPG during their commission of the crime, 

as the officers within these two groups were essentially under exclusive command and control of 

Ms. Jolie. This is indicated by the fact that Mr. Gravus granted SPG to fully comply with Ms. 

Jolie.72 Furthermore, the text messages between Mr. Gravus and Ms. Jolie does not indicate 

routine report as demanded in his counter-terrorism campaign;73 hence, Mr. Gravus could not 

enforce obedience by Ms. Jolie; and thus he could not exercise effective control over NDS and 

SPG. 

48. Regarding the police department, while Mr. Gravus merely allowed the police department to 

assist with logistical support, the police acted out of the boundary of his control and solely on 

their independent authority when they blocked business and routes to Castiria.74 The police 

department had enforced its independent authority here with great similarly to when they blocked 

the entrance to Castiria’s parliament building.75 Consequently, they did not act within Mr. 

                                                 
71 ICC, Prosecutor v Bemba, ICC-01/05-01/08-424,  Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute 

on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, 15 June 2009, para. 413. (“Bemba Case, 2009”) 
72 Fact, Exhibit I. 
73 Fact, para. 11(e), Exhibit I. 
74 Fact, para. 14, 15. 
75 Fact, para. 8. 
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Gravus’s obedience; hence, Mr. Gravus did not exercise effective command over police over the 

blockade incidents. 

III.B. Mr. Gravus neither knew nor should have known the crime had been committed 

47. The term “knew” demands the presence of actual knowledge. Whereas the second phrase “should 

have known” constitutes negligence of the superior.76 In the absence of direct evidence, actual 

knowledge can be proved by circumstantial evidence;77 which may be demonstrated if “a military 

leader is a part of an organized hierarchy with established reporting and monitoring procedures.”78 

It is essential to differentiate the accused information about general situations, and information 

under his control that alerts the possibility that his subordinates would or has committed crimes..79 

49. In this case, Mr. Gravus did not have knowledge that NDS, SPG and the police department were 

committing the crime based on 4 grounds: (1) Mr. Gravus did not personally observe the situation 

in Luz, Luzari and Cisil as no evidence suggested he was physically present in Castiria; (2) during 

the economic and humanitarian crisis in the Hanatun, Mr. Gravus had many responsibilities to 

bear as the head of state such that he could not allocated his attention to consider or inquire the 

alleged conducts,80 (3) the text message between Mr. Gravus and Ms. Jolie provided no hints of 

commission of crimes,81 and (4) since no evidence suggests reports on a regular basis as wanted 

initially in his campaign. Besides, he may have known insofar the general circumstances of 

famine in Castiria, but he did not possess knowledge specifically on whether there were crimes 

committed by NDS, SPG, or police department. These two type of knowledge is different; hence, 

Mr. Gravus did not know nor should have known that the crimes were committed. 

III.C. Mr. Gravus did not fail to take all necessary and reasonable measures to repress the 

commission of the crimes  

50. A superior's responsibility to prevent occurs when he gains knowledge or has reasonable reasons 

to suspect that a crime is being or about to be committed; whereas the duty to punish arises after 

the crime has been committed.82 Therefore, if a superior has knowledge or has reason to know 

that a crime is being or is about to be committed, he has a duty to prevent the crime from 

happening and is not entitled to wait and punish afterwards.83 

                                                 
76 Bemba Case, 2009, para. 429. 
77 ICTY, Prosecutor v. Oric, IT-03-68-T, Trial Chamber II, 30 June 2006, para. 319. 
78 Ibid. 
79 ICTR, Prosecutor v. Ndindiliyama, ICTR-00-56-T, Trial Chamber II, 17, May 2011, para. 1921. 
80 Fact, para. 16. 
81 Fact, Exhibit I. 
82 Bemba Case, 2009, para. 424. 
83 ICTY, Prosecutor v. Strugar, IT-01-42-T, Judgment, 31 January 2005, para. 373. 
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51. In our case, Mr. Gravus did not have actual knowledge, as demonstrated above, over crime when 

it was being committed, and consequently cannot be obligated the duty to prevent or repress such 

conducts. On the other hand, after international community, including ICC States Parties and 

European Union criticized and urge to end the catastrophe, Mr. Gravus did exert all his efforts to 

stabilize and harmonize the situation in Luz and Cisil.84 Unfortunately, the economic downturn 

and the corruption in the Castiria had complicated Mr. Gravus’s efforts to ease the situation in 

Luz and Cisil.85 This situation also led him not to be able to submit the perpetrators to competent 

authorities for judicial proceedings. Consequently, Mr. Gravus did not fail to take all necessary 

and reasonable measures to repress the commission of the crimes. 

PRAYER OF RELIEF 

The Defence respectfully requests the Honorable court to discharge the charge against Mr. Gravus:  

1. The case is not admissible pursuant to Article 17 of the Rome Statute, 

2. The case is not under the jurisdiction of the court pursuant to Article 19 of the Rome Statute, and 

3. Mr. Gravus is not criminally responsible for commander responsibility under Article 28 (a) & (b) 

of the Rome Statute. 

 

 

                                                 
84 Fact, para. 16. 
85 Ibid. 


